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CITY OF DANA POINT 
 

AGENDA REPORT 
 

 

 
DATE: SEPTEMBER 3, 2024 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
 
FROM: BRENDA WISNESKI, COMMUNITY DEVELOPMENT DIRECTOR 
 
SUBJECT: CONSIDERATION OF FINDINGS BY THE STATE HOUSING AND 

COMMUNITY DEVELOPMENT RELATED TO ORDINANCE 23-06 
(ACCESSORY DWELLING UNITS)  

 

 
RECOMMENDED ACTION: 
 
That the City Council adopt a Resolution pursuant to Government Code Section 66326 
finding Ordinance 23-06 complies with the State’s ADU Laws, and/or provide direction to 
Staff regarding possible amendments to Ordinance 23-06. 
 
Specifically, the City Council may consider one of the following actions: 
 

(1) adopt the Resolution determining Ordinance 23-06 complies with the State 
ADU Laws as provided in Government Code Section 66326, or 

 
(2) direct staff to amend Ordinance 23-06, or  

 
(3) adopt the Resolution and notwithstanding finding Ordinance 23-06 complies 

with the State ADU Laws, provide direction to Staff regarding possible 
amendments to address issues identified by HCD. 

 
BACKGROUND:  
 
Since 2019, state law included directives intended to increase the supply of housing by 
facilitating the construction of Accessory Dwelling Units (ADUs) and Junior Accessory 
Dwelling Units (JADUs).  The following lists the City’s efforts to adopt a state compliant 
ADU ordinance: 
 

• August 23, 2021, the City Council adopts Ordinance No. 21-06 (ADU Ordinance) 
revising its existing ADU regulations to comply with state ADU law.   

• January 13, 2023, HCD provides findings recommending revisions to the ADU 
Ordinance. 
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• July 18, 2023, City amends the ADU Ordinance, by adopting Ordinance 23-06 and 
incorporating Resolution 23-06-20-01 which addressed HCD’s comments and 
finding the ADU Ordinance complies with the State ADU Laws.  

• June 28, 2024, HCD submits comments and findings related to Ordinance 23-06 
requiring the City to either amend Ordinance 23-06 or adopt a resolution with 
findings pursuant to Government Code 66326 that the Ordinance complies with 
State ADU Law and addressing HCD’s comments.  (Supporting Document B)  

 
DISCUSSION: 
 
Staff believes the City’s ADU Ordinance (Ordinance 23-06) adopted on July 18, 2024, 
complies with State Law.  Accordingly, Staff recommends that the Council adopt the 
accompanying resolution (Action Document A) pursuant to Government Code 66326. 
 
Notwithstanding the above, Staff believes that a number of the comments and 
suggestions in HCDs June 28, 2024, letter are worth considering.   Most of HCD’s 
comments, if incorporated into a revised ordinance, would not materially change the City’s 
ADU Ordinance, and were offered for the purpose of providing clarity.  Therefore 
suggested revisions could be incorporated into the ADU Ordinance to satisfy HCDs 
request, which would both accommodate HCD and result in avoiding needless 
controversy on issues where the City has no meaningful disagreement.   
 
If the City Council directs that amendments to the ADU Ordinance should be considered, 
staff will first present the draft amendment to the Planning Commission for its 
consideration.  Following noticed public hearing(s), the Planning Commission will make 
a recommendation that will be forwarded to the City Council.  
 
NOTIFICATION AND FOLLOW-UP: 
 
HCD will be notified of the City Council action prior to September 6, 2024. 
 
STRATEGIC PLAN IMPLEMENTATION: 
 
The project is in keeping with Strategic Goal 3, in that the project promotes a healthy and 
growing economy reflecting the community’s vision and values by guiding development 
compatible with community expectations through appropriate planning, land use, 
historical preservation, and development review processes. 
 
FISCAL IMPACT: 
 
None. 
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ACTION DOCUMENT A  
 

Resolution No. XX-XX 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF DANA POINT, 
CALIFORNIA, ADOPTING ORDINANCE 23-06 WITHOUT CHANGES AND FINDING 

SUCH ORDINANCE COMPLIES WITH STATE LAW 
 
WHEREAS, on October 9, 2019, Governor Newsom signed into law several bills intended 
to increase the supply of affordable housing by facilitating the construction of Accessory 
Dwelling Units (“ADUs”)  and Junior Accessory Dwelling Units (“JADUs”), including AB 
68, AB 881, and SB 13 (the “State ADU Laws”); and 
 
WHEREAS, the State ADU Laws amended Government Code section 65852.2 and 
65852.22, and became effective on January 1, 2020; and 
 
WHEREAS, former Government Code sections 65852.2 and 65852.22 authorized cities 
to act by ordinance to provide for the creation and regulation of ADUs and JADUs; and 
 
WHEREAS, on or about August 23, 2021 the City of Dana Point (“City”) adopted  
Ordinance No. 21-06 (the “ADU Ordinance”), and thereby revised its existing ADU 
regulations to comply with Government Code Sections 65852.2 and 65852.22; and  
 
WHEREAS, within sixty (60) days of adopting its ADU Ordinance, the City submitted its 
ADU Ordinance to the Department of Housing and Community Development (“HCD”) for 
review pursuant to former Government Code section 65852.2(h); and  
 
WHEREAS, On January 13, 2023 HCD responded to the City with a letter making various 
findings and recommending revisions to the City’s ADU Ordinance; and  
 
WHEREAS, within thirty (30) days of the receipt of the aforementioned correspondence, 
the City notified HCD that it intended to amend its ADU Ordinance pursuant to former 
Government Code 65852.2(h)(2); and  
 
WHEREAS, on July 18, 2023 the City Council adopted Ordinance 23-06 amending the 
ADU Ordinance (the “Amended ADU Ordinance”), which amendment incorporated 
Resolution 23-06-20-01 addressing HCD’s comments and findings with respect to those 
provisions of the ADU Ordinance not amended, and finding such provisions complied with 
the State ADU Laws, as set forth in former Government Code Section 65852.2; and 
 
WHEREAS, within sixty (60) days of adopting the Amended ADU Ordinance, the City 
submitted the Amended ADU Ordinance to HCD for review pursuant to former 
Government Code section 65852.2(h); and  
 
WHEREAS, On June 28, 2024 HCD responded to the City with a letter making various 
findings and recommending revisions to the Amended ADU Ordinance; and  
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WHEREAS, HCD authorized an extension of the 30 day period within which the City is 
otherwise required to respond to its June 28, 2024 correspondence to and including 
September 6, 2024; and 
 
WHEREAS, Since adoption of the ADU Ordinance by the City the Legislature has made 
various amendments to the State ADU Laws, including by the provisions of Senate Bill 
477 (effective March 25, 2024), which renumbered the State ADU Laws that are now 
located at Government Code section 66310, et. seq.; and  
 
WHEREAS, the City Council finds that the Amended ADU Ordinance complies with the 
State ADU Laws, as amended, and accordingly as set forth in Government Code Section 
66326, adopts this Resolution by which to re-adopt the Amended ADU Ordinance without 
changes along with findings explaining the reason the Amended ADU Ordinance 
complies with Article 2, of Title 7, Division 1, Chapter 13, Sections 66314-66332 of the 
Government Code.   
 
NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF DANA POINT DOES 
HEREBY RESOLVE AS FOLLOWS: 
 
SECTION 1. Attached hereto as Exhibit “A” is true and correct copy of HCD’s June 28, 
2024 correspondence, that has been modified only to identify the issues raised by HCD 
in such correspondence as “HCD Issues A-X.” Exhibit A has not been modified as to its 
substance, and the issues raised by HCD in its correspondence are highlighted in yellow, 
and contain the language “HCD Issue,” followed by a corresponding letter (A-X).  As set 
forth in detail below, the findings contained in this Resolution are in response to each 
HCD Issue raised in its June 28, correspondence.  
 
SECTION 2.  Pursuant to Government Code 66326, the City Council finds that the 
Amended ADU Ordinance, Ordinance 23-06, complies with the State ADU Laws, as they 
have been amended, and hereby re-adopts that Ordinance by this Resolution without 
change, and finds that any position of HCD’s correspondence asserting the Ordinance is 
not in compliance with the State ADU Laws is incorrect, for each of the reasons set forth 
herein. 
 
SECTION 3.  With respect to HCD Issue A, the City Council makes the following findings 
in accordance with Government Code § 66326: 

A. HCD has suggested a clarification to the Amended ADU Ordinance to clarify that 
so-called “garage conversions” are attached ADUs, as that term is defined by the 
State ADU Laws. 

B. The Amended ADU Ordinance complies with the State ADU Laws in that it already 
defines garage conversions as attached ADUs. 

C. In addition, this issue was already addressed in the City Council’s findings set forth 
in the Amended ADU Ordinance, and Resolution 23-06-20-01 which is 
incorporated therein, thus bringing the Amended ADU Ordinance into compliance 
with the State ADU Laws in connection with this issue, and nothing in the State 
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ADU Laws authorizes HCD to supplant the City Council’s legislative powers in 
connection with its adoption of Resolution 23-06-20-01.  
 

SECTION 4:  With respect to HCD Issue B, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A. HCD asserts the Amended ADU Ordinance improperly includes a definition of the 
term “existing” structure or dwelling units in connection with certain ADUs. 
 

B. The Amended ADU Ordinance complies with the State ADU Laws in connection 
with this issue.  HCD’s position is one of statutory interpretation, and it is not 
authorized to make binding interpretations of the State ADU Laws.  Moreover, its 
interpretation is non-sensical in that a basic rule of statutory interpretation is that 
meaning must be given to every provision of a statute. The State ADU Laws, 
including specifically Government Code Section 66323, use the terms “existing” 
and “proposed” in connection with dwellings and structures, and contains different 
provisions relating to each.  The Council finds that these terms would have no 
meaning under HCD’s interpretation, and the only reasonable meaning attributable 
to them is “existing” as of the time the relevant State ADU Laws were adopted.  
Hence, the Amended ADU Ordinance complies with the State ADU Laws in 
connection with Issue B. 
 

SECTION 5:  With respect to HCD Issue C the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD asserts the Amended ADU Ordinance improperly includes a definition of the 
term “existing” structure or dwelling units in connection with certain ADUs. 
 

B. The Amended ADU Ordinance complies with the State ADU Laws in connection 
with this issue.  HCD’s position is one of statutory interpretation, and it is not 
authorized to make binding interpretations of the State ADU Laws.  Moreover, its 
interpretation is non-sensical in that a basic rule of statutory interpretation is that 
meaning must be given to every provision of a statute. The State ADU Laws, 
including specifically Government Code Section 66323, use the terms “existing” 
and “proposed” in connection with dwellings and structures, and contains different 
provisions relating to each.  The Council finds that these terms would have no 
meaning under HCD’s interpretation, and the only reasonable meaning attributable 
to them is “existing” as of the time the relevant State ADU Laws were adopted.  
Hence, the Amended ADU Ordinance complies with the State ADU Laws in 
connection with Issue C. 
 

SECTION 6:  With respect to HCD Issue D the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A. HCD asserts the Amended ADU Ordinance does not contain a provision to comply 
with a State Law amendment adopted after the Amended ADU Ordinance was 



09/03/24 Page 7 Item #13 

adopted.  Specifically, it asserts the Amended ADU Ordinance must be amended 
to provide that an  ADU constructed prior to 2018 without permits need not 
necessarily comply with the Amended ADU Ordinance.  

B.   
C.  The Amended ADU Ordinance complies with the State ADU Laws in connection 

with this issue.  In adopting the Amended ADU Ordinance, the City included a 
catch all provision, aimed at preventing the City from having to continually amend 
its ADU Ordinance each time the State Law is amended (which has frequently 
occurred).  .  Accordingly, Section 9.07.210(C)(1) of the Amended ADU Ordinance 
was created to enable the City to determine if provisions of its ADU laws are 
preempted by the ever changing State ADU Laws.  The City, applying this 
provision, interprets the Amended ADU Ordinance to already read in the manner 
addressed in HCD Issue D. 
 

SECTION 7:  With respect to HCD Issue E, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD asserts the Amended ADU Ordinance is contrary to State Law because of 
requirements for a deed restriction related to three specific issues, and asserts the 
deed restriction is a standard for development of an ADU which exceeds the 
standards permitted by the State ADU Laws. 
 

B. The Amended ADU Ordinance complies with the State ADU Laws in connection 
with this issue.   

 
C. First, deed restrictions are not standards imposed as a condition of development 

on an ADU.  Rather, they are enforcement tools which are authorized by other 
State Laws applicable to all dwellings, including ADUs.  In this regard, other State 
Laws permit the City to regulate short term rentals, and already require compliance 
with State Law in connection with the sale of property.  The deed restriction 
required by the Amended ADU Ordinance in connection with these two issues, 
thus complies with State Law. 

 
D. As it relates to the requirement for a deed restriction related to owner-occupancy 

following January 1, 2025, this issue is another example of the application of the 
City’s catch all provision in Section 9.07.210(C)(1) of the Amended ADU 
Ordinance.  At the time the Amended ADU Ordinance was adopted, such provision 
was permitted by and consistent with the State ADU Laws, and in particular, with 
HCD’s ADU Guidebook.  However, subsequent amendments to such laws, e.g., 
Government Code 66315, now makes clear that a city would be preempted from 
imposing such a requirement.  The City, applying Section 9.07.210(C)(1), 
interprets the Amended ADU Ordinance to already read in the manner addressed 
in HCD Issue E. 
 

SECTION 8:  With respect to HCD Issue F, the City Council makes the following findings 
in accordance with Government Code § 66326: 
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A. HCD asserts the Amended ADU Ordinance may not apply underlying development 

standards applicable in a zoning district or overlay district if they are more stringent 
than or conflict with the State ADU Laws.  
 

The Amended ADU Ordinance complies with the State ADU Laws in connection with this 
issue.  In adopting the Amended ADU Ordinance the City included a catch all provision, 
recognizing State Law has been subjected to continuing amendments, and seeking a 
solution so as to not be continually having to amend its own ADU Ordinance.  Accordingly, 
Section 9.07.210(C)(1) of the Amended ADU Ordinance was created to enable the City 
to determine if provisions of its ADU laws are preempted by the ever changing State ADU 
Laws.  The City, applying this provision, interprets the Amended ADU Ordinance to 
already read in the manner addressed in HCD Issue F.  
 
SECTION 9:  With respect to HCD Issue G, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD asserts the Amended ADU Ordinance does not comply with the law because 
it does not permit the total number of ADU/JADU’s on a property as purportedly 
required by Government Code Section 66323 (formerly Government Code Section 
65852.2(e).). 
 

B. This issue was already addressed in the City Council’s findings set forth in the 
Amended ADU Ordinance, and Resolution 23-06-20-01 which is incorporated 
therein, thus bringing the Amended ADU Ordinance into compliance with the State 
ADU Laws in connection with this issue, and nothing in the State ADU Laws 
authorizes HCD to supplant the City Council’s legislative powers in connection with 
its adoption of Resolution 23-06-20-01. 

 
C. The City Council finds that HCD’s position that cities are required to approve 

multiple mandatory ADUs on one parcel is not supported by State Law for each of 
the following reasons.   
 

a. First, the plain language of Government Code section 66323 does not 
require cities to approve multiple mandatory ADUs on a single parcel, in that 
the statute does not require “all” of four types of mandatory ADUs to be 
approved.  It also does not provide that some combinations (ex: A and B or 
C and D) must be approved.  Rather, the plain language of Section 66323 
is permissive.  It directs that cites must approve “any” of the following types 
of mandatory ADUs.  (Halbert’s Lumber, Inc. v. Lucky Stores (1992) 6 
Cal.App.4th 1233, 1238 [“There is order in the most fundamental rules of 
statutory interpretation if we want to find it. The key is applying those rules 
in proper sequence. First, a court should examine the actual language of 
the statute.”], emph. in original.)  
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b. Second, even if the language of the statute was unclear (and it is not), there 
is nothing in the legislative history related to the State Laws regulating ADUs 
that suggests that the legislature intended to require cities to approve 
multiple mandatory ADUs on one parcel.  (Ibid. [“But if the meaning of the 
words is not clear, courts must take the second step and refer to the 
legislative history.”].)  

c. Third, even though HCD has not adopted any official guidelines related to 
ADUs that comply with the Administrative Procedures Act (Gov. Code 
§ 11340), it did publish an “Accessory Dwelling Unit Handbook” in 
September 2020 which provided the following guidance with respect to 
mandatory ADUs: “The four above categories are not required to be 
combined.  For example, local governments are not to allow (a) and (b) 
together or (c) and (d) together.”  (ADU Handbook (Sept. 2020), p. 14, 
emph. added)  In other words, as of September 2020, HCD’s own 
interpretation of the provisions related to mandatory ADUs concluded that 
cities were not required to approved multiple mandatory ADUs on a single 
parcel.  

d. Notwithstanding the fact that the plain language of the State Law on this 
issue has not changed, in July of 2022, HCD published an “updated” 
“Accessory Dwelling Unit Handbook” which modified its interpretation 
slightly to provide as follows:  “The above four categories may be combined.  
For example, local governments must allow (a) and (b) together or (c) and 
(d) together.”  (ADU Updated Handbook (July 2022), p. 20).  HCD’s 
“revised” interpretation forms the basis of HCD Issue G.  

e. HCD’s “revised” interpretation related to multiple mandatory ADUs is not 
consistent with the plain language of Government Code 66323 (formerly 
Section 65852.2(e)), and is equally not supported by the legislative history 
of the State Laws related to ADUs.  Moreover, HCD’s purported ability to 
change its “interpretations” of State Law without any public notice, public 
input, public hearing, or statutory authority is precisely the type of 
underground regulations that the Administrative Procedures Act sought to 
eliminate; an Act which HCD has not made any effort to comply with.   

f. On May 2, 2023, City Staff met with seven (7) staff members at HCD 
(Shannon West, David Garza, Jamie Candelaria, Jay Cross, Melinda Coy, 
Brian Heaton, and Mike Van Gordeno) to discuss HCD’s January 12, 2023 
correspondence, and in particular, HCD’s change in interpretation on what 
was then HCD Issue 3B, which is identical to its current Issue G.  At that 
meeting, HCD Staff confirmed that its interpretation had changed, but failed 
to provide any authority for the change.  HCD Staff also provided conflicting 
views of what combination of mandatory ADUs must be approved by cities.  
City Staff asked HCD Staff to provide it with written documentation of its 
change in interpretation, and any legal authority supporting the change.  
Although HCD Staff agreed to provide the City with such documentation, to 
date, the City has not received any further correspondence from HCD on 
this Issue. 
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g. As such, for all of the foregoing reasons, the City Council finds that HCD’s 
“revised” interpretation that State Law requires cities to approve multiple 
mandatory ADUs on one parcel conflicts with the plain language of the 
statute, is wholly unsupported by legislative history, and conflicts with 
HCD’s own interpretation of the law.  As such, the City finds that the 
Amended ADU Ordinance complies with State Law in connection with Issue 
G. 

SECTION 10:  With respect to HCD Issue H, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A. HCD asserts the Amended ADU Ordinance does not comply with the law 
because it does not permit a mandatory attached ADU to have a maximum size 
of either 50% of the primary dwelling or 850 (for one bedroom or less) /1000 
SF (for one bedroom or more), whichever is smaller, and under no 
circumstances, require an ADU to be smaller than 800 SF.  (citing, DPMC 
§ 9.07.210(E)(1)(h) and (E)(3)(f).)   
 

B. In support of its position, HCD cites Government Code sections 66314(d)(4) 
and 66321(b)(2) and (b)(3).   

 
C. Mandatory ADUs, however, are regulated by Government Code section 66323 

(and those provisions are reflected in DPMC 9.07.210(E)), not Government 
Code section 66314 or 66321.   

 
D. Indeed, Government Code section 66323 provides that it applies 

“[n]otwithstanding Sections 66314 to 66322, inclusive…”  
 

E. Stated otherwise, the provisions cited by HCD (Government Code sections 
66314 and 66321) to non-mandatory ADUs; and specifically do not apply to 
mandatory ADUs described in Government Code section 66232 and DPMC 
§ 9.07.210 (E)(1)(h) and (E)(3)(f).)  (See, Gov. Code § 66323(a)].)  

 
F. With respect to non-mandatory ADUs, the City’s Ordinance complies with the 

size requirements set forth in Government Code sections 66314 and 66321, as 
set forth in DPMC § 9.07.210(F)(7), and HCD does not argue otherwise.     

  
G. Moreover, to the extent that there is a conflict between State Law and the City’s 

Ordinance (and there is not), section 9.07.210(F) provides a catch all exception 
providing that the development standards set forth in that section apply “unless 
superseded by state law.”   

 
H. As a result, for all of the foregoing reasons, the City Council finds that the 

Amended ADU Ordinance complies with State Law in connection with Issue H.  
 
SECTION 11:  With respect to HCD Issue I, the City Council makes the following findings 
in accordance with Government Code § 66326: 
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A.  HCD suggests the Amended ADU Ordinance should be clarified to make clear 
that JADUs may be located within the walls of a proposed or an existing single 
family residence, including an attached garage.   

 
B. The Amended ADU Ordinance complies with the State ADU Laws in that it 

already permits JADUs may be located within the walls of a proposed or an 
existing single family residence, including an attached garage.  

  
C. In addition, this issue was already addressed in the City Council’s findings set 

forth in the Amended ADU Ordinance, and Resolution 23-06-20-01 which is 
incorporated therein, thus bringing the Amended ADU Ordinance into 
compliance with the State ADU Laws in connection with this issue, and nothing 
in the State ADU Laws authorizes HCD to supplant the City Council’s legislative 
powers in connection with its adoption of Resolution 23-06-20-01.  

 
SECTION 12:  With respect to HCD Issue J, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD has not indicated any amendment is needed to Amended ADU 
Ordinance in connection with this issue and rather suggests the City should 
review the standards in its Flood Plain Overlay District to ensure compliance 
with State ADU Laws.  

 
B. The Amended ADU Ordinance complies with the State ADU Laws in 

connection with this issue, and HCD has not suggested that it does not, and 
hence no action is required.   

 
C. The Council additionally finds that Amended ADU Ordinance complies with the 

State ADU Laws in that they permit the Council to define areas where ADUs 
are permitted (and conversely, where they are prohibited), and such 
determination is expressly permitted to be based on the impact of an ADU on 
public safety.  The Council finds that that development standards applicable to 
residential construction in a Flood Plain Overlay District are expressly intended 
to protect public safety and that any construction therein that does not comply 
with such development standards is a threat to public safety.  Hence, the 
Amended ADU Ordinance complies with the State ADU Laws in connection 
with Issue J in that ADU are prohibited in any area designated as a Flood Plain 
Overlay District unless they comply with the applicable development standards, 
based on the impact they would otherwise have on public safety. 

 
SECTION 13:  With respect to HCD Issue K, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD has not indicated any amendment is needed to Amended ADU 
Ordinance in connection with this issue and rather suggests the City should 
clarify that the various provisions in question related to compliance with the 
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California Coastal Act only apply if required where the Coastal Act is impacted 
or conflicts with the State ADU Laws.  
 

B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue, and HCD has not suggested that it does not, and 
hence no action is required.  Moreover, the provisions cited by HCD in issue K, 
related to the Coastal Overlay Zone, only apply in situations where the Coastal 
Act implementation obligations conflict with the State ADU Laws. 

 
SECTION 14:  With respect to HCD Issue L, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD acknowledges that the City may prohibit ADUs/JADUs having non-
conforming parking or driveway length, where the construction thereof would 
result in a threat to public health and safety.  HCD suggests the Amended ADU 
Ordinance should be clarified so as to make clear the applicable language of 
the Amended ADU Ordinance only applies where that is the case. 
 

B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue, and HCD has not suggested that it does not, and 
hence no action is required, including because the provisions cited by HCD in 
issue L, related to the existence threats to public health and safety, only apply 
in situations where the Council has determined such threats exist.   

 
C. In addition, this issue was already addressed in the City Council’s findings set 

forth in the Amended ADU Ordinance, and Resolution 23-06-20-01 which is 
incorporated therein, thus bringing the Amended ADU Ordinance into 
compliance with the State ADU Laws in connection with this issue, and nothing 
in the State ADU Laws authorizes HCD to supplant the City Council’s legislative 
powers in connection with its adoption of Resolution 23-06-20-01.  

 
SECTION 15:  With respect to HCD Issue M, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD acknowledges that the City may prohibit ADUs/JADUs in areas where 
inadequate water or sewer services exist, or where their construction would 
have an impact on traffic flow or public safety.  It interprets the State ADU Laws 
to mean the City must identify geographic areas of the City where this would 
apply, and that it cannot occur on a per-unit basis.  
  

B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue.   

 
C. HCD’s position is not supported by the plain language contained in the State 

ADU Laws.  (Halbert’s Lumber, Inc. v. Lucky Stores (1992) 6 Cal.App.4th 1233, 
1238 [“There is order in the most fundamental rules of statutory interpretation 
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if we want to find it. The key is applying those rules in proper sequence. First, 
a court should examine the actual language of the statute.”], emph. in original.)   

 
D. The City Council has already made findings in Resolution 23-06-20-01 that the 

provisions in question are in compliance with the State ADU Laws, and that 
“area” means any parcel upon which an ADU or JADU might be constructed, 
not larger geographic areas as HCD seeks to interpret the law.  Indeed, by 
limiting the definition of area in this manner, the City Council’s finding promotes 
the intent of the State ADU Laws, whereas HCD’s interpretation would thwart 
it.  By way of example, the City Council and Planning Commission record 
related to the adoption of the Amended ADU Ordinance makes clear that two 
large neighborhood areas of the City, Capistrano Beach and the Lantern 
District, have significant parking issues and that the construction of 
ADUs/JADUs would have an impact on traffic flow and public safety therein.  
Rather than prohibit ADUs/JADUs in such neighborhoods, as HCD suggests 
could occur, the Amended ADU Ordinance (as supported by Resolution 23-06-
20-01) only prohibits ADUs/JADUs in “areas” of those neighborhoods where it 
has determined an actual impact to public safety and/or traffic flow will occur; 
and, it has caused the Amended ADU Ordinance to have flexibility to permit the 
construction of an ADU/JADU in such areas notwithstanding the ability to 
prohibit such construction under the State ADU Laws.   

 
E. In addition, this issue was already addressed in the City Council’s findings set 

forth in the Amended ADU Ordinance, and Resolution 23-06-20-01 which is 
incorporated therein, thus bringing the Amended ADU Ordinance into 
compliance with the State ADU Laws in connection with this issue, and nothing 
in the State ADU Laws authorizes HCD to supplant the City Council’s legislative 
powers in connection with its adoption of Resolution 23-06-20-01. 

 
SECTION 16:  With respect to HCD Issue N, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A. HCD asserts the Amended ADU Ordinance does not contain a provision to 
comply with a State Law amendment adopted after the Amended ADU 
Ordinance was adopted.   
 

B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue.  In adopting the Amended ADU Ordinance, the City 
included a catch all provision, recognizing State Law has been subjected to 
continuing amendments, and seeking a solution so as to not be continually 
having to amend its own ADU Ordinance.  Accordingly, Section 9.07.210(C)(1) 
of the Amended ADU Ordinance was created to enable the City to determine if 
provisions of its ADU laws are preempted by the ever changing State ADU 
Laws.  
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C. As it relates to the requirement for owner-occupancy following January 1, 2025, 
this issue is specific example of the application of the City’s catch all provision 
in Section 9.07.210(C)(1) of the Amended ADU Ordinance.  At the time the 
Amended ADU Ordinance was adopted, such provision was permitted by and 
consistent with the State ADU Laws.  However, subsequent amendments to 
such laws, e.g., Government Code 66315, now makes clear that a city would 
be preempted from imposing such a requirement.  The City, applying Section 
9.07.210(C)(1), interprets the Amended ADU Ordinance to already read in the 
manner addressed in HCD Issue N. 
 

SECTION 17:  With respect to HCD Issue O, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A. HCD asserts the Amended ADU Ordinance is contrary to State Law in 
connection with its height provisions, set forth in Section 9.07.210(6).   
 

B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue.  HCD’s position to the contrary is one of 
interpretation and is not supported by the plain language contained in the State 
ADU Laws.  (Halbert’s Lumber, Inc. v. Lucky Stores (1992) 6 Cal.App.4th 1233, 
1238 [“There is order in the most fundamental rules of statutory interpretation 
if we want to find it. The key is applying those rules in proper sequence. First, 
a court should examine the actual language of the statute.”], emph. in original.)  
More specifically, the Amended ADU Ordinance contains provisions for height 
consistent with HCD’s comments, with the exception of its interpretation that 
two story ADUs attached to a primary dwelling must always be permitted.  This 
position is contrary to Section 66321(b)(4)(D) which authorizes the deviation 
from HCDs position. 

 
SECTION 18:  With respect to HCD Issue P (first paragraph), the City Council makes the 
following findings in accordance with Government Code § 66326: 
 

A. HCD asserts the Amended ADU Ordinance is contrary to State Law in 
connection with its requirement for washer and dryer hookups, and a separate 
entrance. 
 

B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue.    

 
C. The definition of “accessory dwelling unit” set forth in Government Code 

Section 66313 is a dwelling unit that provides complete independent living 
facilities for one or more persons, and “shall” include permanent provisions for 
living, sleeping, eating, cooking, and sanitation.  The Council finds that 
sanitation is not limited to bathrooms, a term not spelled out in the State ADU 
Laws, a requirement to which HCD apparently would not object; and rather 
includes the provisions to which HCD objects.   HCD’s position to the contrary 
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is one of interpretation and is not supported by the plain language contained in 
the State ADU Laws.  (Halbert’s Lumber, Inc. v. Lucky Stores (1992) 6 
Cal.App.4th 1233, 1238 [“There is order in the most fundamental rules of 
statutory interpretation if we want to find it. The key is applying those rules in 
proper sequence. First, a court should examine the actual language of the 
statute.”], emph. in original.)   

 
D. Similarly, the Council finds that a dwelling unit is not “independent” if it does not 

have a separate entrance, and an interpretation to the contrary is not 
reasonable.   Notably, JADUs require a separate entrance (Government Code 
Section 66333(e)) for the obvious reason that without such an entrance they 
would not be “independent.” HCD’s position to the contrary is one of 
interpretation and is not supported by the plain language contained in the State 
ADU Laws.  (Halbert’s Lumber, Inc. v. Lucky Stores (1992) 6 Cal.App.4th 1233, 
1238 [“There is order in the most fundamental rules of statutory interpretation 
if we want to find it. The key is applying those rules in proper sequence. First, 
a court should examine the actual language of the statute.”], emph. in original.)   

 
SECTION 19:  With respect to HCD Issue P (second paragraph), the City Council makes 
the following findings in accordance with Government Code § 66326: 
 

A. HCD asserts the Amended ADU Ordinance is contrary to State Law in 
connection with requirements which it asserts are not objective, citing to 6 
specific provisions in Section 9.07.210 F(8)(f), referenced as sub-issues (i) – 
(vi) below.   
 

B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue. 

    
C. In connection with sub-issue (i), the Council finds the requirement for “similar” 

architectural style, roof pitch, color and materials is an objective standard.  
HCD’s interpretation is overly narrow, and ignores the reality that even in 
connection with ministerial decisions some level of discretion must be 
exercised.  Indeed, the State ADU Law itself has examples of this, such as in 
Government Code Section 66321(b)(4) where a local agency must determine 
if a roof pitch is aligned with the roof pitch of a primary dwelling unit.  HCD’s 
position is one of interpretation and is not supported by the plain language 
contained in the State ADU Laws.  (Halbert’s Lumber, Inc. v. Lucky Stores 
(1992) 6 Cal.App.4th 1233, 1238 [“There is order in the most fundamental rules 
of statutory interpretation if we want to find it. The key is applying those rules 
in proper sequence. First, a court should examine the actual language of the 
statute.”], emph. in original.)   

 
D. The remaining sub-issues (ii) – (vi), only exist to the degree necessary to 

ensure compliance with the City’s Certified Local Coastal Program, which HCD 
acknowledges is consistent with the State ADU Laws; and, to the degree there 
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were ever a disagreement on this point the City interprets the catch all provision 
of Section 9.07.210(C)(1) of the Amended ADU Ordinance to apply and finds 
any other interpretation would be preempted by the State ADU Laws.    

 
SECTION 20:  With respect to HCD Issue Q, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A. HCD asserts the Amended ADU Ordinance is contrary to State Law in connection 
with requirements related to homeowner association approvals.  

  
B. The Amended ADU Ordinance complies with the State ADU Laws in connection 

with this issue.  
 

C. This issue was already addressed in the City Council’s findings set forth in the 
Amended ADU Ordinance, and Resolution 23-06-20-01 which is incorporated 
therein, thus bringing the Amended ADU Ordinance into compliance with the State 
ADU Laws in connection with this issue, and nothing in the State ADU Laws 
authorizes HCD to supplant the City Council’s legislative powers in connection with 
its adoption of Resolution 23-06-20-01. 

 
D. The City Council finds that HCD’s position that cities cannot require HOA approval 

as part of the application process for ADUs/JADUs is not supported by State Law 
for several reasons.  First, the plain language of Civil Code section 4751 allows for 
HOAs to establish reasonable regulations related to the construction of ADUs.  
(Civ. Code § 4751.)  Second, State Law does not prohibit cities from requiring HOA 
approval as part of the application for an ADU/JADU, and the Council finds this is 
not a “standard” as asserted by HCD, nor is such an approval “discretionary” as 
suggested by HCD.  Rather, the subject requirement is simply part of the process 
to ensure compliance with all applicable laws; and, given the limited time 
applicable to a local agency’s approval, the Council finds it necessary to ensure all 
other legally required approvals exist before an application is deemed complete in 
order to avoid conflicting approvals between entities having jurisdiction over the 
same subject matter.    

 
SECTION 21:  With respect to HCD Issue R, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A. HCD asserts the Amended ADU Ordinance is contrary to State Law because it 
does not include the exception to parking set forth in Government Code Section 
66322(a)(6). 

 
B. The Amended ADU Ordinance complies with the State ADU Laws in 

connection with this issue.  The City Council reads the parking exception 
referenced by HCD as redundant of other provisions of Section 66322.  If and 
to the degree this is not correct, in adopting the Amended ADU Ordinance the 
City included a catch all provision, in Section 9.07.210(C)(1) of the Amended 
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ADU Ordinance to enable the City to determine if provisions of its ADU laws 
are preempted by the ever changing State ADU Laws.  The City, applying this 
provision, interprets the Amended ADU Ordinance to already read in the 
manner addressed in HCD Issue R. 

 
SECTION 22:  With respect to HCD Issue S, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD points out the timing requirements related to approvals under the State 
ADU Laws, and does not suggest or require that any action be taken.  
 

B.  The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue, and HCD has not suggested or stated anything to 
the contrary.   

 
SECTION 23:  With respect to HCD Issue T, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A. HCD acknowledges that the City may adopt provisions which are less 
restrictive than requirements it could otherwise impose as an alternate path to 
approve an ADU/JADU that might otherwise be legally denied.  Issue T 
acknowledges the provisions of Section 9.07.210(H) are consistent with the 
State ADU Law, and does not require any amendment to the Amended ADU 
Ordinance.  Rather, HCD only seeks clarification. However, the precise nature 
of the clarification is not clear. 
 

B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue, and HCD has not suggested or stated anything to 
the contrary.   

 
C. Moreover, this issue was already addressed in the City Council’s findings set 

forth in the Amended ADU Ordinance, and Resolution 23-06-20-01 which is 
incorporated therein, thus bringing the Amended ADU Ordinance into 
compliance with the State ADU Laws in connection with this issue, and nothing 
in the State ADU Laws authorizes HCD to supplant the City Council’s legislative 
powers in connection with its adoption of Resolution 23-06-20-01. 

 
SECTION 24:  With respect to HCD Issue U, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD asserts the Amended ADU Ordinance is contrary to State Law because 
of requirements for a deed restriction for JADU addressing several issues.   
 

B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue.   
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C. First, State ADU Laws specifically permit deed restrictions for JADUs related 
to the sale of the JADU separate from the primary dwelling. 
 

D. Second, other State Laws permit the City to regulate short term rentals, and 
already require compliance with such State Law in connection therewith.  
Moreover, the State ADU Laws specifically allow the requirement for owner 
occupancy set forth in the Amended ADU Ordinance.   

 
E. Finally, deed restrictions are not standards imposed as a condition of 

development on a JADU, and even if they were are not proscribed by the State 
ADU Laws.  Rather, they are enforcement tools related to State Laws 
applicable to all dwellings, including JADUs.   

 
SECTION 25:  With respect to HCD Issue V, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD points out the requirements of State ADU Law related to JADUs that 
share a bathroom with a primary dwelling, and more specifically those related 
to interior entrance for access thereto.  HCD does not require an amendment 
to the Amended ADU Ordinance in this regard, or find that it is not consistent 
with State ADU Law, and rather suggests the City provide clarity to avoid 
confusion.  
 

B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue. 

 
C. The City already interprets the Amended ADU Ordinance to read in the manner 

which HCD suggests, and notes that any JADU that does not have access to 
a bathroom would lack required sanitary facilities.  The Council finds no 
amendment is necessary to bring the Amended ADU Ordinance into 
compliance with State ADU Law in connection with this issue.  Moreover, if and 
to the degree there is any ambiguity on this point, in adopting the Amended 
ADU Ordinance the City included a catch all provision, in Section 
9.07.210(C)(1) of the Amended ADU Ordinance to enable the City to determine 
if provisions of its ADU laws are preempted by the ever changing State ADU 
Laws.  The City, applying this provision, interprets the Amended ADU 
Ordinance to already read in the manner addressed in HCD Issue V. 
 

SECTION 26:  With respect to HCD Issue W, the City Council makes the following 
findings in accordance with Government Code § 66326: 
 

A.  HCD acknowledges that the City may prohibit HCD acknowledges that the City 
may prohibit JADUs on property having non-conforming parking or driveway 
length where the construction of the JADU would pose a threat to public health 
and safety. 
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B. The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue.   
 

C. The City Council finds, and has already made findings in Resolution 23-06-20-
01, that the provisions in question are in compliance with the State ADU Laws, 
and that construction of a JADU where non-conforming parking or drive-way 
length exists poses a threat to public health and safety.  Since this issue was 
already addressed in the City Council’s findings set forth in the Amended ADU 
Ordinance, and Resolution 23-06-20-01 which is incorporated therein, the 
Amended ADU Ordinance is in compliance with the State ADU Laws in 
connection with this issue, and nothing in the State ADU Laws authorizes HCD 
to supplant the City Council’s legislative powers in connection with its adoption 
of Resolution 23-06-20-01.  

 
SECTION 26:  With respect to HCD Issue X, the City Council makes the following findings 
in accordance with Government Code § 66326: 
 

A.  HCD finds the City’s findings in Resolution 23-06-20-01 do not adequately 
address its findings from its January 13, 2023 letter.   
 

B.  The Amended ADU Ordinance complies with the State ADU Laws in 
connection with this issue. 

 
C. The City Council finds noting in the State ADU Laws authorizes HCD to second 

guess the City Council, or authorizes HCD to supplant the City Council’s 
legislative powers in connection with its adoption of Resolution 23-06-20-01. 

 
The City Clerk shall certify to the adoption of this Resolution. 

PASSED, APPROVED, AND ADOPTED this 3rd day of September 2024. 
 

_______________________ 
Jamey Federico, Mayor 

ATTEST: 
 
_____________________________ 
Shayna Sharke 
City Clerk 
 
STATE OF CALIFORNIA     ) 
COUNTY OF ORANGE       )  ss. 
CITY OF DANA POINT        ) 
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 I, Shayna Sharke, City Clerk of the City of Dana Point, do hereby certify that the 
foregoing Resolution No. 24-09-03-XX was duly adopted and passed at a regular meeting 
of the City Council on the 3rd day of September 2024, by the following roll-call vote, to wit: 
 
 AYES:   
 
 NOES:  
 
 ABSENT:  
 
 ABSTAIN:  
      _______________________________ 
      SHAYNA SHARKE 
       CITY CLERK 
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SUPPORTING DOCUMENT B / EXHIBIT A TO RESOLUTION
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