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AGREEMENT FOR SOLID WASTE HANDLING SERVICES

This Franchise Agreement (hereinafter the “Agreement”) is entered as of the Effective
Date noted below by and between the City of Dana Point (“City”) and CR&R, Incorporated
(“Company”), for the provision of Solid Waste Handling Services.

RECITALS

WHEREAS, the Legislature of the State of California, by enactment of the California
Integrated Waste Management Act of 1989 (AB 939) (California Public Resources Code Section
40000 et seq.), has declared that it is in the public interest to authorize and require local agencies
to make adequate provisions for solid waste handling within their jurisdictions; and,

WHEREAS, the City Council has declared that recycling, and complying with the
provisions of AB 939 are important policy goals and have included such goals as priorities in the
City’s strategic plan; and

WHEREAS, pursuant to California Public Resources Code Section 40059(a)(2), and the
City’s strategic plan, the City Council has determined and hereby finds that the public health,
safety, and well-being require that an exclusive franchise be awarded to a qualified company for
Solid Waste Handling Services in City, as set forth herein; and, '

WHEREAS, the City declares its intention of maintaining reasonable rates and quality
service for Solid Waste Handling Services by establishing maximum caps on the rates which
may charged for such services; and,

WHEREAS, City and Company are mindful of the provisions of the laws governing
Solid Waste Handling Services, including AB 939, the Resource Conservation and Recovery Act
(“RCRA”), and the Comprehensive Environmental Response, Compensation and Liability Act
(“CERCLA”). City and Company desire to leave no doubts as to their respective roles and to
memorialize that by entering into this Agreement, City is not thereby becoming an “arranger” or
a “generator” as those terms are used in CERCLA, and that it is Company, not City, who is
“arranging for” the collection and handling in the City of municipal Solid Waste which may
contain hazardous substances; and further to confirm that Company has agreed to indemnify the
City in connection with any claims relating to the inadvertent or intentional  collection,
transportation and/or -disposal of hazardous materials that may occur in connection with
Company’s performance under this Agreement, and

WHEREAS, Company has agreed, as part of this Agreement, to provide such services as
are necessary to ensure City complies with the requirements of Public Resources Code Section
40000, et seq.,

WHEREAS, Company currently holds a franchise agreement for Solid Waste Handling
Services granted by City (the “Pre-existing Franchise Agreement”), which expires on September
30, 2006, and the City Council of City has decided to renew its relationship with Company and
award it the franchise set forth in this Agreement, subject to the rights and limitations of this
Agreement.
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NOW, THEREFORE, in consideration of the premise above stated and the terms,

conditions, covenants and agreements contained herein, the Parties do hereby agree as follows:

ARTICLE 1
DEFINITIONS

Whenever any term used in this Agreement has been defined by the provisions of City’s

Municipal Code, the California Public Resources Code, or the California Code of Regulations,
such definitions shall apply (with precedence given to conflicting definitions in the following
order: the City’s Municipal Code, then the Public Resources Code and then the Code of
Regulations) unless the term is otherwise defined in this Agreement, in which case this
Agreement shall control. For purposes of this Agreement, the following terms shall have the
following respective meanings:

1.1

1.2

1.3

AB 939

“AB 939” means the California Integrated Waste Management Act of 1989 (California
Public Resources Code Section 40000 et seq.), as it may be amended from time to time,
including specifically any subsequently enacted legislation that imposes diversion goals
or mandates, and requirements upon City.

Affiliate

“Affiliate” means all businesses (including corporations, limited and general partnerships
and sole proprietorships) which are directly or indirectly related to Company by virtue of
direct or indirect ownership interest or common management shall be deemed to be
“Affiliated with” Company and included within the term “Affiliates™ as used herein. An
Affiliate shall include a business in which Company owns a direct or indirect ownership
interest, a business which has a direct or indirect ownership interest in Company and/or a
business which is also owned, controlled or managed by any business or individual which
has a direct or indirect ownership interest in Company. For purposes of determining
whether an indirect ownership interest exists, the constructive ownership provisions of
Section 318(a) of the Internal Revenue Code of 1986, as in effect on the date of this
Agreement, shall apply; provided, however, that (i) “ten percent (10%)” shall be
substituted for “fifty percent (50%)” in Section 318(a)(2)(C) and in Section 318(a)(3)(C)
thereof; and (ii) Section 318(a)(5)(C) shall be disregarded. For purposes of determining
ownership under this paragraph and constructive or indirect ownership under Section
318(a), ownership interest of less than ten percent (10%) shall be disregarded and
percentage interests shall be determined on the basis of the percentage of voting interest
or value which the ownership interest represents, whichever is greater.

Billings

“Billings” or “Billing” or “Bill” means the statements of charges provided to Customers
for services rendered by Company pursuant to the terms of this Agreement.
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1.5

1.6

1.7

1.8

1.9

1.10

Bin

“Bin” means a metal Container with a capacity of under 10 cubic yards, including
compactors, and meeting such other standards as may be imposed by City.

Bulky Items

“Bulky Items” means Solid Waste that cannot and/or would not typically be
accommodated within a Cart including specifically: furniture (including chairs, sofas,
mattresses, and rugs); appliances (including refrigerators with and without Freon, ranges,
washers, dryers, water heaters, dishwashers, plumbing, small household appliances and
other similar items, commonly known as “white goods™); Residential wastes (including
wood waste, tree branches, scrap wood, in the aggregate not exceeding one cubic yard
per Collection); and clothing. For purposes of this Agreement, and notwithstanding any
provision hereof to the contrary, Bulky Items shall specifically include electronic
equipment (including stereos, televisions, computers and monitors, cellular phones,
VCRs, microwaves and other similar items commonly known as “brown goods” and “e-
waste”), batteries, tires, and florescent light tubes. Bulky Items do not include car bodies,
Construction and Demolition Debris or items requiring more than two persons to remove.
In the event a question arises as to whether a specific item, or category of items meets the
definition of Bulky Items, City shall be responsible to determine whether said definition
shall apply, which determination shall be final and binding on the Parties.

Cart

“Cart” means a plastic Container with a hinged lid and wheels serviced by an automated
or semi-automated truck with a capacity of no less than 30- and no greater than 101-
gallons and meeting such other standards as may be imposed by City.

City

“City” means City of Dana Point, a municipal corporation, and all the territory lying
within the municipal boundaries of City as presently existing or as such boundaries may
be modified during the term of this Agreement.

City Manager

“City Manager” shall mean the City Manager of the City of Dana Point or his/her
designated representative.

Collect/Collection

“Collect” or “Collection” means to take physical possession of and remove Solid Waste
from a Premises.

Commercial Premises

“Commercial Premises” means Premises upon which business activity is conducted,
including but not limited to retail sales, services, wholesale operations, manufacturing
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1.11

1.12

1.13

1.14

1.15

1.16

1.17

and industrial operations, but excluding Premises which are primarily residential in
nature and upon which business activities are conducted when such activities are
permitted under applicable zoning regulations and are not the primary use of the property.
Notwithstanding any provision to the contrary, for purposes of this Agreement Premises
upon which the following uses are occurring shall be deemed to be Commercial
Premises: hotels; motels; nursing homes; convalescent centers; dormitories; multifamily
dwellings, and any other type of Premises not specifically listed at which residency
occurs but is transient in nature and hence classified as Commercial Premises as
determined by City on a case by case bases. '

Company

“Company” means CR&R, Incorporated, a corporation organized and operating under the
laws of the State of California.

Construction and Demolition Debris

“Construction and Demolition Debris” or “C&D” shall have the meaning set forth in the
Municipal Code.

Container
“Container” means Carts, Bins, and Rolloff Boxes provided by Company.

Customer

“Customer” means a Person receiving Solid Waste Handling Services from Company
pursuant to the terms of this Agreement.

Disposal
“Disposal” means the ultimate disposition of Solid Waste Collected by Company.

Dwelling Unit

“Dwelling Unit” means a structure intended for residency by one family or household
containing one or more rooms and having sleeping, kitchen and sanitation facilities.

Environmental Laws

“Environmental Laws” means all federal and state statutes, county, local and City
ordinances concerning public health, safety and the environment including, by way of
example and not limitation, the Comprehensive Environmental Response, Compensation
and Liability Act of 1980, 42 USC §9601 et seq.; the Resource Conservation and
Recovery Act, 42 USC §6901 et seq.; the Federal Clean Water Act, 33 USC §1251 et
seq.; the Toxic Substances Control Act, 15 USC §2601 et seq.; the Occupational Safety
and Health Act, 29 USC §651 et seq.; the California Hazardous Waste Control Act,
California Health and Safety Code §25100 et seq.; the Carpenter-Presley-Tanner
Hazardous Substance Account Act, California Health and Safety Code §25300 et seq.;
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1.18

1.19

1.20

1.21

the Porter-Cologne Water Quality Control Act, California Water Code §13000 et seq.; the
Safe Drinking Water and Toxic Enforcement Act, California Health and Safety Code
§25249.5 et _seq.; as currently in force or as hereafter amended, and all rules and
regulations promulgated thereunder.

Facility

“Facility” means any plant or site, owned or leased and mamtalned operated or used by
Company for purposes of performing under this Agreement.

Green Waste

“Green Waste” means tree trimmings, grass cuttings, dead plants, leaves, branches and
dead trees (not more than six (6) inches in diameter or 48 inches in length) and similar
materials as more fully described herein.

Gross Receipts

“Gross Receipts” means any and all revenue receipts, or compensation in any form of
Company or subsidiaries, parent companies or other Affiliates of Company, for the
Collection and transportation of Solid Waste pursuant to this Agreement, in accordance
with generally accepted accounting principals, including, but not limited to, monthly
Customer charges for Collection of Solid Waste, without subtracting Franchise Fees,
Recycling Fees, or any other cost of doing business; excepting that, revenue from the sale
of Recyclable Materials shall be excluded from Gross Receipts for purposes of
calculating Franchise Fees.

Hazardous Substance

‘“‘Hazardous Substance” shall mean any of the following: (a) any substances defined,
regulated or listed (directly or by reference) as “Hazardous Substances”, “hazardous
materials”, “Hazardous Wastes”, “toxic waste”, “pollutant” or “toxic substances” or
similarly identified as hazardous to human health or the environment, in or pursuant to (i)
the Comprehensive Environmental Response, Compensation and Liability Act of 1980,
42 USC §9601 et seq.(CERCLA); (ii) the Hazardous Materials Transportation Act, 49
USC §5101, et seq.; (iii) the Resource Conservation and Recovery Act, 42 USC §6901 et
seq.; (iv) the Clean Water Act, 33 USC §1251 et seq.; (v) California Health and Safety
Code §§25115-25117, 25249.8, 25281, and 25316; (vi) the Clean Air Act, 42 USC §7401
et _seq; and (vii) California Water Code §13050; (b) any amendments, rules or
regulations promulgated thereunder to such enumerated statutes or acts currently existing
or hereafter enacted; and (c) any other hazardous or toxic substance, material, chemical,
waste or pollutant identified as hazardous or toxic or regulated under any other applicable
federal, state or local laws or regulations, including any of the Environmental Laws,
currently existing or hereinafter enacted, including, without limitation, friable asbestos,
polychlorinated biphenyl’s (“PCBs”), petroleum, natural gas and synthetic fuel products,
and by-products.
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1.22

1.23

1.24

1.25

1.26

1.27

1.28

1.29

Hazardous Waste

“Hazardous Waste” means all substances defined as Hazardous Waste, acutely
Hazardous Waste, or extremely Hazardous Waste by the State of California in Health and
Safety Code §25110.02, §25115, and §25117 or in the future amendments to or
recodifications of such statutes or identified and listed as Hazardous Waste by the US
Environmental Protection Agency (EPA), pursuant to the Federal Resource Conservation
and Recovery Act (42 USC §6901 et seq.), all future amendments thereto, and all rules
and regulations promulgated thereunder.

Materials Recovery Facility (“MRF”)

“Materials Recovery Facility” means a Large Volume Transfer Processing Facility,
holding a Solid Waste Facility Permit, as defined in the California Code of Regulations,
where Solid Wastes is sorted or separated for the purposes of Recycling, processing or
composting.

Multi-Family Dwelling

“Multi-Family Dwelling” means any building or parcel containing two or more Dwelling
Units.

Person

“Person” means any individual, firm, association, organization, partnership, corporation,
business trust, joint venture, or governmental agency.

Premises

“Premises” means any land, or building in City where Solid Waste is generated or
accumulated.

Rate Year

“Rate Year” means the period January 1 to December 31, for each year during the Term
of this Agreement.

Recycling

“Recycling” means the processing of Recyclable Materials for the purpose of returning
them to the economy in the form of raw materials for new, reused, or reconstituted
products. The Collection, transportation or Disposal of Solid Waste not intended for, or
capable of, reuse is not Recycling.

Recyclable Materials

“Recyclable Materials” means Solid Waste that has some potential economic value, and
is set aside, handled, packaged, or offered for Collection in a manner different from
Refuse in order to allow it to be processed for Recycling.
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1.30

1.31

1.32

1.33

1.34

1.35

1.36

1.37

Refuse

“Refuse” means putrescible and non-putrescible Solid Waste.
Rolloff Box

“Rolloff Box” means Solid Waste Collection Containers of 10-yards or larger, and
includes compactors, “high sides” and “low boys,” and which meet such standards as
may be imposed by City.

Single Family Dwelling
“Single Family Dwelling” means a building or parcel containing one Dwelling Unit.
Solid Waste

“Solid Waste” means all discarded putrescible and non-putrescible solid wastes as
defined by Public Resources Code Section 49503, including, without limitation, Refuse,
Construction and Demolition Debris, Bulky Items, Recyclable Materials, and Green
Waste, or any combination thereof which are permitted to be disposed of in a Class III
landfill, and which are included in the definition of “Non-hazardous Solid Waste” set
forth in the California Code of Regulations.

Solid Waste Handling Services

“Solid Waste Handling Services” means the Collection, transfer, transport, Recycling,
processing, and Disposal of Solid Waste.

State
“State” means the State of California.
Temporary Waste Service

“Temporary Waste Service” means the Solid Waste Handling Services related to the
Collection of occasional, non-continuing accumulations of Solid Waste which are not
generated from ongoing activities or operations, and is limited to Solid Waste Handling
Services for either: (a) Construction and Demolition Debris or (b) Solid Waste generated
from activities not related to construction which is Collected in a Bin or Rolloff Box in
such a manner that a Bin or Rolloff Box designated for its Collection remains on the
Premises for no more than thirty (30) days at a time, and for no more than sixty (60) days
of any consecutive ninety (90) day period.

Transformation

“Transformation” means incineration, pyrolysis, distillation, gasification, or biological
conversion other than composting. “Transformation” does not include composting.
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1.38

2.1

2.2

2.3

2.4

Waste Generator

“Waste Generator” means any Person whose act or process produced Solid Waste or
whose act first causes Solid Waste to become subject to regulation.

ARTICLE 2
GRANT AND ACCEPTANCE OF FRANCHISE

Grant and Acceptance of Franchise

By entering into this Agreement City grants Company, and Company accepts, the
exclusive right to provide Solid Waste Handling Services in City as set forth and limited
herein. The exclusive right granted herein shall specifically apply to all Solid Waste
Collection that occurs in City except for such Collection which is specifically excluded as
set forth below.

Enforcement of Exclusivity

Company shall be responsible for enforcing the exclusivity of this Agreement. City shall
have the right to enforce the exclusivity provisions hereof if, in its absolute and sole
discretion, it chooses to do so, but shall have no obligation to do so for the benefit of
Company or otherwise. City additionally shall have the right, but not the obligation, to
request that Company enforce the exclusivity provisions hereof. Company shall have an
affirmative obligation to enforce such exclusivity provisions when requested to do so by
City. Should City take administrative, law enforcement, or other legal action to protect
Company’s exclusive rights, or otherwise enforce the exclusivity of this Agreement
(including the adoption of any resolution or ordinance intended to facilitate the
enforcement of the exclusive rights granted herein) Company shall reimburse City for all
of its reasonable administrative, law enforcement, or other legal costs and fees related to
any such action.

Effective Date

This Agreement shall be effective and enforceable as of March 22, 2006 (the “Effective
Date™).

Term of Agreement; extension of Pre-existing Agreement

The parties agree that the Pre-existing Franchise Agreement is hereby extended, and shall
remain operative pursuant to all of its terms and conditions, until midnight on December
31, 2006. The term of this Agreement (the “Term”) shall be approximately ten (12)
years, commencing at midnight January 1, 2007 (the “Commencement Date”), and
expiring at midnight June 30, 2019. For clarification purposes, it is noted that while this
Agreement is effective and enforceable as of the Effective Date, except as expressly
otherwise noted, Company’s right and obligation to provide the Solid Waste Handling
Services noted herein only exists during the Term, beginning on the Commencement
Date.
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2.5

2.6

2.7

Conditions to Effectiveness of Agreement

The satisfaction of each and all of the conditions set out below, each of which may be
waived in whole or in part by City in writing, is a condition precedent to the effectiveness
of this Agreement, and a cond1t10n of Company’s continued right to the benefits
conveyed herein:

2.5.1  Accuracy of Representations.

All representations and warranties made by Company and set forth in this Agreement
shall be accurate, true and correct on and as of the Effective Date of this Agreement.

2.5.2  Absence of Litigation.

There shall be no litigation pending in any court challenging the award of this Franchise
to Company or the execution of this Agreement or seeking to restrain or enjoin its
performance.

2.5.3  Furnishing of Insurance, Bond and Letter of Credit.

Company shall have furnished evidence of the insurance, bonds and letter of credit
required by Article 9, and shall comply with all ongoing requirements relating thereto.

2.5.4  Effectiveness of City Council Action.

City’s Resolution approving this Agreement shall have become effective pursuant to
California law prior to the Commencement Date.

2.5.5 Payment of Fees and Costs

Company shall have paid an amount to City for all legal and administrative fees and costs
occurred by City that is associated with this Agreement, including the negotiation and
adoption of this Agreement, as set forth in Section 3.1. :

~ Delegation of Authority

The administration of this Agreement by the City shall be -under the supervision and
direction of the City Manager and the actions specified in this Agreement unless
otherwise stated, shall be taken by the City Manager.

Limitations to Scope

Notwithstanding any provision to the contrary contained herein, the exclusive franchise,
right and privilege to provide Solid Waste Handling Services within City granted to
Company by this Agreement specifically excludes the following services, which services
may be provided. by Persons other than Company and which may be the subject of other
permits, licenses, franchises or agreements issued or entered by City:

a. The sale or donation of Recyclable Material by the Waste Generator to any person
or entity other than Company; provided, however, to the extent permitted by law,
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if the Waste Generator is required to pay monetary or non-monetary consideration
for the Collection, transportation, or transfer of Recyclable Material, the fact that
the Waste Generator receives a reduction or discount in price (or in other terms of
the consideration the Waste Generator is required to pay) shall not be considered
a sale or donation;

The Collection, removal and transportation of Solid Waste from any Premises by
the Waste Generator, when such waste is transported personally by such Waste
Generator (or by his or her full-time employees) to a processing or Disposal
Facility in a manner consistent with all applicable laws and regulations;

Containers delivered for Recycling under the California Beverage Container
Recycling Litter Reduction Act (California Public Resources Code, Section
14500, et. seq.);

The Collection, removal and transportation of Green Waste from a Premises by a
gardening, landscaping, or tree trimming company, utilizing its own equipment,
as an incidental part of a total service offered by that company rather than as a
hauling service;

The Collection, transfer, transport, Recycling, and Disposal of animal waste and
remains from slaughterhouse or butcher shops for use as tallow;

The Collection, transfer, transport, Recycling, and Disposal of by-products of
sewage treatment, including sludge, sludge ash, grit and screenings;

The Collection, transfer, transport, Recycling, and disposal of Hazardous
Substances, Hazardous Waste, radioactive waste and any material not meeting the
definition of Solid Waste, regardless of its source;

The Collection, transfer, transport, Recycling, and disposal of Solid Waste by the
City through City officers or employees in the normal course of their
employment;

Solid Waste Handling Services for governmental agencies other than City, which
may have facilities in City, but over which City has no jurisdiction in connection
with the regulation of Solid Waste;

Temporary Waste Services as defined herein.

Solid Waste Handling Services provided by any Person having a legal right to
continue doing so, pursuant to Public Resources Code Section 49520, ef. seq., or
otherwise, as long as and to the extent such legal right continues to exist.

While the grant contained herein shall not be exclusive with respect to the above noted
matters, Company shall still be obligated to provide those services which may be
included in the above (i.e., Collection of Bulky Items) pursuant to the rates, and other
terms, as set forth to in this Agreement.
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2.8

2.9

2.10

The exclusive franchise, right and privilege to provide Solid Waste Handling Services
within City granted to Company by this Agreement shall be interpreted to be consistent
with all applicable state and federal laws, now in effect and adopted during the term of
this Agreement, and the scope of this Agreement shall be limited by all applicable current
and developing laws and regulations. In the event that future interpretations of current
law, future enactments or developing legal trends limit the ability of City to lawfully
grant Company the scope of services as specifically set forth herein, Company agrees that
the scope of this Agreement will be limited to those services and materials which may be
lawfully provided, and that City shall not be responsible for any lost profits claimed by
Company as a result thereof.

Ownership of Solid Waste

City and Company understand and agree that it is Company, and not City, who will
arrange to Collect Solid Waste, that City has not, and, by this Agreement does not,
instruct Company on its Collection methods, nor supervise the Collection process; nor do
the Parties intend to place title to Solid Waste Collected by Company in City. Rather, the
Parties intend that whatever, if any, title in and to the Solid Waste that is Collected by
Company which otherwise might exist in or with City in the absence of this Agreement is
hereby transferred to Company; and further that if Company gains title to such Solid
Waste it is by operation of law and agreement with its Customers and is not the result of

- this Agreement. Subject to the provisions of this Agreement, and unless City exercises

its rights to direct the location for Disposal and processing of Solid Waste, Company
shall have the right to retain, Recycle, process, Dispose of, and otherwise use Solid Waste
Collected pursuant to the terms hereof in any lawful fashion or for any lawful purpose;
and, further, shall have the right to retain any benefit resulting from its right to retain,
Recycle, process, Dispose of, or reuse the Solid Waste which it Collects.

Company Status

Company represents and warrants that is duly organized, validly existing and in good
standing under applicable laws. It is qualified to transact business in the State of
California and has the power to own its properties and to carry on its business as now
owned and operated and as required by this Agreement.

Company Authorization

Company represents and warrants that it has the authority to enter into and perform its
obligations under this Agreement. The Board of Directors or partners of Company (or
the shareholders, if necessary) have taken all actions required by law, its articles of
incorporation, its bylaws or otherwise to authorize the execution of this Agreement. The
Persons signing this Agreement on behalf of Company have authority to do so. Company
shall authorize one employee for the City as a single point of contact for issues arising
under this Agreement, and Company acknowledges and agrees that City may expect and
assume that this employee’s actions are taken on behalf of and with the full approval of
the Company. The City Manager shall have the right to require that Company designate
a new person as the contact person set forth in this paragraph if he determines the person
so appointed by Company to be unacceptable for any reason.
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2.11

31

3.2

Annexations

Company’s rights and obligations as set forth in this Agreement shall apply in any
territory annexed to the City during the Term of this Agreement, except to the extent that
the application of such rights and obligations within such annexed territory would violate
the provisions of Public Resources Code Section 49520 ef. seq., or any other law or
regulation relating to the rights of other solid waste enterprises to continue providing
services in annexed areas. In such event, this Agreement shall become effective as to
such area at the earliest possible date permitted by law.

ARTICLE 3
FRANCHISE & RECYCLING FEE; COST REIMBURSEMENT

In addition to any other consideration set forth herein, as part of its consideration for
entering this Agreement, and for the exclusive franchise, right and privilege to provide
Solid Waste Handling Services as specified herein, Company shall provide the following:

Reimbursement of Renegotiation Costs

Company shall pay to City a one-time lump sum payment of One Hundred Thirty
Thousand Dollars ($130,000.00) within thirty (30) days of the Effective Date to
reimburse the City for its estimate of the staff expenses and out-of-pocket costs it
mcurred in connection with renegotiating with Company and entering this Agreement.

Franchise and Recycling Fee
3.2.1 Commercial Franchise Fee

Throughout the Term of this Agreement Company shall pay to City a fee (the “Franchise
Fee™) in an annual amount that is equal to 5% of the Gross Receipts derived by Company
from all services provided in City pursuant to the terms of this Agreement excepting
Solid Waste Collection occurring in Refuse Carts at Single Family Dwellings.

3.2.2  Residential Franchise Fee Option

If the City Council should so desire, it shall have the right to impose a Franchise Fee on
Gross Receipts derived by Company from Solid Waste Collection occurring in Refuse
Carts at Single Family Dwellings. Should the City decide to impose such a Franchise Fee
the parties shall negotiate in good faith to determine an equitable adjustment to the
maximum rate Company may charge for Collection occurring in Refuse Carts at Single
Family Dwellings. In the event the Parties cannot agree on an equitable adjustment, an
adjustment based on the formula that follows shall be deemed to be equitable: The sum of
the monthly rate actually charged to individual Customers at Single Family Dwellings
receiving Collection services in Refuse Carts plus the proposed franchise fee prorated by
the number of Customers to whom it will apply on a monthly basis.
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3.23 Commercial Recycling Fee

In order to support the City’s outreach and administration of AB 939 programs, and to
offset the costs City will incur in connection therewith as a result of entering this
Agreement, Company shall pay a fee (the “Recycling Fee”) to City in an annual amount
that is equal to 2.5% of the Gross Receipts derived by Company from all services
provided in City pursuant to the terms of this Agreement excepting Solid Waste
Collection occurring in Refuse Carts at Single Family Dwellings.

3.24  Time and Method of Payment

The Franchise Fee and Recycling Fee noted above shall be paid quarterly on or before the
twentieth (20th) day following the end of each calendar quarter during the Term of this
Agreement. Hence, on or before said date Company shall remit to City the following: (1)
a sum of money equal to 5% of the Gross Receipts collected by Company as a result of
applicable services provided within City pursuant to the terms hereof during the
preceding calendar quarter, as a Franchise Fee, and (2) a sum equal to 2.5% of the Gross
Receipts collected by Company as a result of applicable services provided within City
pursuant to the terms hereof during the preceding calendar quarter, as a Recycling Fee. If
the Franchise Fee or Recycling Fee is not paid on or before the thirtieth (30th) day
following the end of the calendar quarter, and in addition to any other remedy provided
by law, Company shall pay to City a penalty in an amount equal to ten percent (10%) per
month, or portion thereof, of the amount owing until paid. Should the Residential
Franchise Fee option set forth in Section 3.2.2 above be exercised, the amounts due
thereunder shall be subject to the procedures and penalties as set forth in this paragraph.

Each quarterly Franchise Fee and Recycling Fee remittance to City shall be accompanied
by a statement detailing Gross Receipts for the period covered from all operations
conducted or permitted, pursuant to this Agreement, and detail the method by which the
Franchise Fee, Recycling Fee and Gross Receipts were calculated such that Gross
Receipts from all sources of revenue, including those to which the Recycling and
Franchise Fee do not apply, are easily identifiable. In addition, Company shall maintain
copies of all Billing and Collection records for five (5) years, following the date of
Billing, for inspection and verification by City or its authorized representatives at any
reasonable time upon request.

3.2.5 Annuai Reimbursement of Administrative Costs

At the end of each Rate Year, with the first payment due as noted below following
January 1, 2008, Company shall reimburse City, on an annual basis an amount equal to
Seventy Five Thousand Dollars ($75,000.00) [adjusted annually on January 1 by the
change in the Consumer Price Index for All Urban Consumers, CUURA421SA0O not
seasonally adjusted, all items index (CPI-U) — Los Angeles County, Riverside County,
Orange County average] for all staff time, plus its actual costs for consultants, legal fees,
and related out of pocket costs incurred in the administration of this Agreement (the
“Annual Administrative Cost Reimbursement”).  An invoice for the Annual
Administrative Cost Reimbursement shall be provided to Company following the end of
each Rate Year and shall be due to City within thirty (30) days. If the Annual
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4.1

4.2

Administrative Cost Reimbursement is not paid on or before the thirtieth (30th) day
following the date upon which an invoice is mailed to Company, and in addition to any
other remedy provided by law, Company shall pay to City a penalty in an amount equal
to ten percent (10%) per month, or portion thereof, of the amount owing until paid.

ARTICLE 4
DIRECT SERVICES

General

The work to be done by Company pursuant to this Agreement shall include, but not be
limited to, the furnishing of all labor, supervision, equipment, materials, supplies, and all
other items necessary to perform the services required. The enumeration of, and
specification of requirements for particular items of labor or equipment shall not relieve
Company of the duty to furnish all others, as may be required, whether enumerated
elsewhere in the Agreement or not. The work to be done by Company pursuant to this
Agreement shall be accomplished in a thorough and professional manner so that all
Customers are provided prompt, reliable, courteous and high-quality Solid Waste
Handling Services at all times.

Refuse Collection Services
4.2.1 Residential Refuse Cart Collection

Company shall provide all Customers at Single Family Dwellings with one 96, 67 or 35-
gallon Cart for Collection of Refuse (“Refuse Cart(s)”), and shall Collect all Refuse
placed therein for Collection not less than once per week using an automated Collection
system at rates that do not exceed the maximum rates set forth in Exhibit 1. Company
shall provide additional Refuse Carts to Customers upon request and may charge
additional fees to Collect such additional Refuse Carts that do not exceed the maximum
rates set forth in Exhibit 1. Company may continue to use the 67 or 35 gallon Refuse
Carts it previously distributed to its existing Customers under its previous franchise
agreement if such Refuse Carts are in good repair, although Customers shall be provided
with a new Cart upon request. Company shall provide all new Customers (i.e.,
Customers of newly constructed Dwellings) with new Refuse Carts. All Customers may
request that their Cart be exchanged for a different size Cart at no additional charge.
Wherever feasible, Customers shall be directed to place Carts for Collection in the street
gutter, against the curb. Densely developed areas may require Company to make
accommodations for Collection, and Customer’s and Company may agree upon
designated staging areas for Collection as necessary. If Customer and Company can not
agree upon a Collection location, or if City determines the selected location to cause
safety or other concerns, City may make the final determination of the Collection
location. '

4.2.2 Enhanced Refuse Collection in Lantern Village

Company shall provide twice per week Refuse Collection at rates not to exceed the once
per week Collection rates set forth in Exhibit 1 at all addresses on the following streets
and rights-of-way within the Lantern Village area of City: Amber Lantern, El Encanto,
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Violet Lantern, the alley between Amber Lantern and El Encanto, the alley between El
Encanto and Violet Lantern.

4.2.3 Walk-Out Service

Company shall provide disabled Customers with “walk-out service” as set forth in this
paragraph. This service shall require Company to go into backyards/sideyards at no
charge for Customers who receive Collection service in Carts and have a letter on file
with Company from a physician confirming there is a medical reason that prevents the
resident from moving a Cart to the curb, and that there is no other capable persons in the
household to provide this service. Company shall return Containers to Customer’s storage
area after Collection, ensuring that all doors or gates are closed securely. Company may
require a new letter from a physician on an annual basis in order for the account to
maintain walk-out service at no charge. Any dispute regarding a Customer’s eligibility
for walk-out service shall be resolved by the City Manager.

424  Refuse Overage

Customers may periodically generate more Refuse than will fit in their Refuse Cart(s),
but not consistently enough to justify requiring that they obtain additional or larger
Refuse Carts. Customers are therefore entitled to two annual overage pickups, on
Customer’s regular Collection day, of material that does not fit in the Refuse Cart(s) at no

~ additional cost. Each pickup shall consist of up to the equivalent of three large trash bags

or boxes of Refuse. Company shall Collect all Refuse put out for Collection in addition
to the foregoing two overage pickups to be provided at no charge, and Customers may be
charged $5.00 per pickup for overage pickups above two per year. In addition to the two
free overage pickups, Company shall Collect all additional Refuse placed out for

" Collection in the Customer’s own containers (bags, boxes, etc.) at no additional charge

for the two weekly Collections following December 25th. The service set forth in this
Section is limited to Refuse that could otherwise be placed in a Refuse Cart, and not
Bulky Items, which shall be Collected in accordance with the provisions of this
Agreement.

4.2.5 Commercial Refuse Collection

Company shall provide all Customers at Commercial Premises with at least one Bin
and/or Rolloff Box for Collection of Refuse and shall Collect all Refuse placed therein
for Collection not less than once per week, at rates that do not exceed the maximum rates
set forth in Exhibit 1. Company shall provide additional Containers to Customers and
shall provide additional Collections upon request, or as may be required by City’s
Municipal Code, health and safety requirements, or by the City Manager, and may charge
rates for such services which do not exceed the maximum rates set forth in Exhibit 1.
Special consideration shall be given when determining the pick up area to ensure that the
safety and flow of traffic is not impeded. If Company and Customer have a disagreement
as to Container location, or if City determines the Collection location to cause safety or
other concerns, City shall make the final determination as to where Containers shall be
stored and Collected.
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4.2.6 Commercial Refuse Cart Collection

As an alternative to the requirements of Section 4.2.4, Company shall offer Collection in
Refuse Carts to Customers at Commercial Premises that do not have space for, or do not
generate enough waste to require the use of Bins for Collection. Rates for Customers
receiving such service Shall not exceed the maximum rates set forth on Exhibit 1. If
Company and Customer have a disagreement as to whether a Refuse Cart is appropriate,
or if City determines the Collection in a Refuse Cart causes health and safety or other
concerns, City shall make the final determination as to whether Collection in a Refuse
Cart may occur.

4.2.77  Multi-Family Refuse Collection

Customers at Multi-Family Dwellings shall receive Collection service from Company
either: (1) utilizing Carts in the same manner, and under the same terms and conditions,
as Customers at Single Family Dwellings as described herein (with each Dwelling Unit
receiving the same services as a Customer at a Single Family Dwelling, unless otherwise
specified herein), or (2) utilizing Bins in the same manner, and under the same terms and
conditions, as all other Customers at Commercial Premises as described herein. For
purposes of calculating Franchise Fees and Recycling Fees pursuant to Section 3.2, Gross
Receipts derived from Solid Waste Collection occurring in Refuse Carts at Multi-Family
Dwellings shall be deemed to be the same as Gross Receipts derived from “Solid Waste
Collection occurring in Refuse Carts at Single Family Dwellings™ (as that phrase is used
in Sections 3.2.1, 3.2.2 and 3.2.3). The decision to use Refuse Carts or Bins at a Multi-
Family Dwelling shall be made mutually be the Company and Customer except that if
they have a disagreement as to whether Refuse Carts are appropriate, or if City
determines Collection in a Refuse Cart causes health and safety or other concerns, City
shall make the final determination as to whether Collection in Refuse Carts may occur.

4.2.8  Multi-Family Cart Sharing Program

City administers a program by which residents of Multi-Family Dwellings who utilize
Refuse Carts for Collection may, under certain circumstances, share Refuse, Recycling

~and Green Waste Carts (the “Cart Sharing Program.”). Pursuant to the Cart Sharing
‘Program, certain Dwelling Units meeting qualifications set out and administered by the

City are exempt from the requirement to either receive Collection service from Company
or be qualified as self-haulers, on the basis they are sharing a set of Carts with another
Dwelling Unit. Notwithstanding anything to the contrary herein, Company shall not
deliver Carts, provide Collection service, nor send Bills for services to Dwelling Units
which qualify for an exemption from service as set forth in this Section due to
participation in the Cart Sharing Program. City shall keep Company advised of all
Dwelling Units in the City which qualify for this exemption from service.

42.9  Self Haul Program

City administers a program by which self hauling of solid waste, as contemplated by
Section 2.7(b) hereof, may occur under certain circumstances (the “Self Haul Program”).
Pursuant to the Self Haul Program, certain Premises meeting qualifications set out and
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administered by the City are exempt from the requirement to receive Collection service
from Company, on the basis they are self hauling their own Solid Waste to an appropriate
facility for Disposal. Notwithstanding anything to the contrary herein, Company shall
not deliver Containers, provide Collection service, nor send Bills for services to Premises
which qualify for an exemption from service as set forth in this Section due to
participation in the Self Haul Program. City shall keep Company advised of all Premises
in the City which qualify for this exemption from service.

4.2.10 On-Call Curbside Bulky Item Pickup

Company shall provide Bulky Item pickup service to Customers at Single-Family and
Multi-Family Dwelling Units. Single-Family and Multiple-Family Dwelling Unit
Customers will be entitled two Bulky Item pickups per dwelling unit per calendar year,
with a maximum of four items per pickup, for no additional charge. Company shall
Collect Bulky Items within seven (7) days of the date upon which a Customer requests
such service, with Collection occurring on the next regularly scheduled Collection day
following the service request applicable to the Customer requesting the service.
Company may charge Customers for Bulky Item pickups in excess of those set forth
above at rates not exceeding those set forth on Exhibit 1. Company shall Collect all
Bulky Items as defined herein, including items referred to as electronic waste or “e-
waste,” and all any materials shall be properly handled, including those which require
special handling under the Environmental Laws. As part of a Bulky Item Collection,
Company shall collect unusually large amounts of cardboard, such as moving boxes, and
any other commingled Recyclables at no additional charge.

4.2.11 Community Bulky-Item Collection Events

As part of the consideration for the City granting it the exclusive rights for Solid Waste
Handling Services set forth herein, Company shall promote and conduct three Bulky Item
drop-off events (clean-up days) per year at no cost to the City. Company shall obtain
prior approval for the date of the events (typically on a Saturday) from City, and for the
location of the events. On event day, Company shall accept all Solid Waste and Bulky
Items dropped off by City residents. Residency will be proved by driver’s license, utility
bills, or other method approved by the City. Company may impose the following
restrictions on material Collected: .

e No single item that cannot be handled by two workers will be accepted.

e The following items will not be Collected: Hazardous Substances, Hazardous
Waste, including waste oil or anti-freeze; concrete and dirt; excepting that all
materials defined as Bulky Items, including televisions, monitors and other items
referred to as “e-waste,” shall be Collected by Company and be properly handled
in accordance with all of the Environmental Laws.

Company shall record by class and weight (in tons) the Solid Waste Collected during the
cleanup events. Company shall record the kinds and weights (in tons) of Solid Waste
diverted during these cleanups from the landfill through Recycling, reuse, Transformation
or other means of diversion.

84/022390-0018
680881.08 203/23/06 -17-



4.3

4.2.12 Bulky Item Diversion

Bulky Waste Collected by Company pursuant to this Agreement may not be landfilled
until the following hierarchy of diversion efforts has been followed by Company:

a. Reuse as is (if energy efficient)
b. Disassemble for reuse or Recycling

. C. Recycle, Transformation, other means of diversion
d. Disposal

This hierarchy is intended to preclude the use of front or rear loading packer vehicles for
Bulky Items unless the compaction mechanism is not used to compact the Bulky Items.
The disposition of Bulky Items shall be tracked by Company and this information shall
be included in Company’s quarterly reports to City.

4.2.13 Proper Handling of Bulky Items: Electronic Waste

Company shall properly handle all materials required to be collected as Bulky Items,
including specifically items that require special handling pursuant to the Environmental
Laws, such as materials that constitute “e-waste.”

4.2.14 Container Overflow Program

Company will have drivers photograph overflowing Containers. Company will send a
letter instructing Customers with documented overflowing Containers to cease having
overflowing Containers or to increase their service level. If the service level is not
increased and the Customer continues to have overflowing Refuse Containers, a second
letter may be sent, warning the Customer that an overflow fee may be charged. After two
or more incidents of an over-flowing Container, Company may, with City’s prior
approval, increase the Customer’s service level and Bill the Customer accordingly.

Recycling Services
43.1 Automated Cart Recycling Collection

Company shall provide all Customers at Single Family Dwellings, and all Customers at
Multi-Family Dwellings who receive Collection service utilizing Refuse Carts, with a 96,
67 or 35 gallon Cart for Collection of commingled Recyclable Materials (“Recycling
Cart(s)”), at no additional charge, and shall Collect all Recyclable Materials placed
therein for Collection not less than once per week. Company will make available
additional Recycling Carts at no additional charge to Customers who regularly recycle
more than will fit into their existing Recycling Cart(s). Customers may exchange their
Cart sizes at no cost. Wherever feasible, Customers shall be directed to place Carts for
Collection in the street gutter, against the curb. Company shall Collect Recyclable
Material placed in Recycling Carts for Collection from each Customer on the same day as
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such Customers’ Refuse Cart is Collected. Company shall have a Recycling program
whereby it, at a minimum, Collects and diverts the following from landfill Disposal:

e Metal foil e Newspaper e Computer paper
e Food and beverage e Plastic drinking bottles e Magazines
cans
¢ Junk mail e Phone books e Plastic bottles
e Tincans e Plastic milk containers e Aluminum cans
e Any white paper e (Cardboard e Empty aerosol
cans
e Glass bottles and e Plastic detergent e Empty/dry paint
jars containers cans
e Plastic water bottles e Chip board (cereal, e Film plastics
cracker boxes) (including
plastic bags)

4.3.2 Enhanced Lantern Village Recycling Collection

Company shall provide twice per week Recycling Collection at rates not to exceed the
once per week Collection rates set forth in Exhibit 1, on the same days as Refuse
Collection, at all addresses on the following streets and rights-of-way within the Lantern
Village area of City: Amber Lantern, El Encanto, Violet Lantern, the alley between
Amber Lantern and El Encanto, the alley between El Encanto and Violet Lantern.

4.3.3  Multi-Family Mixed Waste Processing

Company shall deliver all Solid Waste Collected from Customers at Multi-Family
Dwellings who receive Collection in Bins to a MRF for processing in order to recover
Recyclable Materials. Company shall report the tonnage of Refuse Collected in Bins
from Multi-Family Dwellings sent for processing and the tonnage of Recyclable
Materials recovered through processing as a result in its monthly reports to City.

434  Commercial Mixed Waste Processing

In addition to the requirements set forth in Section 4.3.2 related to Multi-Family
Dwellings, Company shall deliver not less than 50% of all Solid Waste Collected in Bins
and 100% of all Solid Waste Collected in Rolloff Boxes from all other Customers at
Commercial Premises to a MRF for processing in order to recover Recyclable Materials.
(i.e., 100% of Multi-Family Solid Waste Collected in Bins and Commercial Premises
Solid Waste Collected in Rolloff Boxes, and 50% of Solid Waste Collected in Bins from
all other Commercial Premises shall be sent for processing.) No additional fees may be
charged to Customers as a result of the deliver of Solid Waste to a MRF pursuant to this
provision. Company shall report (1) the total tonnage of Refuse Collected in Bins from
Commercial Premises (separating tonnage Collected from Multi-Family Dwellings from
other Commercial Premises), (2) the tonnage of Refuse Collected from such Commercial
Premises sent for processing, and (3) the tonnage of Recyclable Materials recovered as a
result in its monthly reports to City.
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4.3.5 Commercial Recycling Programs

In addition to the MRF processing requirements set forth above, Company shall offer
Recycling Collection service to all Customers at Commercial Premises requesting it
using a Container type mutually agreed upon by the Company and the Customer. Rates
for such services shall not exceed the maximum rates set forth on Exhibit 1. Commercial
Recycling Collection programs shall Collect and divert at least the same Recyclable
Materials as at Single-Family Dwelling Units (see Section 4.3.1). Company also agrees
to make programs available for all other materials for which it has established markets.
Company shall notify all Customers at Commercial Premises each year of the availability
of Commercial Recycling Collection programs.

4.3.6 Commercial Site Visits; Waste Audits

Company will visit each Customer at a Commercial Premises within 12 months of the
start of service under this Agreement for the purpose of establishing a Recycling
program. Company will provide a monthly log to the City, including the name and
address of customer, the date of the visit and the contact name and phone number,
demonstrating that the required visits have been made. At the end of the first 12 months
of service, Company will provide City with a list of Commercial Recycling program
participants and one of Commercial Customer non-participants. Each list shall include
Customer names and addresses, contact names and phone numbers, refuse service levels
including number and size of containers and number of weekly pickups, and Recycling
service levels (if applicable), including number and size of containers and number of
weekly pickups. Company will continue to conduct on-site visits to Commercial
Customers throughout the term of the Agreement to implement and optimize Recycling
programs for each Customer.

During these visits, Company will audit the waste stream of the Commercial Customers
to determine which Commercial Customers would continue to have sufficient
Recyclables in their waste stream to warrant having their Refuse mixed waste processed
to recover additional Recyclables.

43.7  Warning Notice

Company may refuse to Collect Recyclable Materials and shall not be obligated to
continue to provide any type of Container for Recyclable Materials to any Customer who,
after reasonable warning, regularly fails to properly sort and set out Recyclable Materials
for Collection; provided, however, Company shall obtain City approval prior to taking
such action. Reasonable warning as used herein shall mean two (2) written warnings in
any twelve (12) month period. Company shall notify City on a monthly basis of any
warning notices issued pursuant to this Section, and shall provide copies of such
warnings to City upon request.

43.8  Marketing and Sale of Recyclable Materials

Company shall be responsible for marketing and sale of all Recyclable Materials
Collected pursuant to this Agreement, and shall be entitled to retain the proceeds from the
sales of Recyclable Materials.
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4.4

Green Waste Program
4.4.1 Automated Cart Green Waste Collection

Company shall provide all Customers at Single Family Dwellings, and all Customers at
Multi-Family Dwellings who receive Collection service utilizing Refuse Carts, with a 96,
67 or 35 gallon Cart for Collection of commingled Green Waste (“Green Waste Carts™) at
no additional charge, and shall Collect all Green Waste placed therein for Collection not
less than once per week. Company will make available a second additional Green Waste
Cart at no additional charge to Customers who regularly recycle more than will fit into
their existing Green Waste Cart(s). Company shall provide additional Green Waste Carts
to Customers upon request and may charge fees to Customers to Collect such additional
Carts (i.e., a fee may be charged for 3 or more Green Waste Carts) that do not exceed the
maximum rates set forth in Exhibit 1. Customers may exchange their Cart sizes at no
cost. Wherever feasible, Customers shall be directed to place Carts for Collection in the
street gutter, against the curb. Company shall Collect Green Waste placed in Green
Waste Carts for Collection from each Customer on the same day as such Customers’
Refuse Cart is Collected. Company shall have a Recycling program whereby it, at a
minimum, collects the following: grass clippings, green plants, leaves, garden trimmings,
weeds, and wood scraps/chips.

4.4.2 Commercial Green Waste Collection

Company will provide Customers at Commercial Premises who so desire with Rolloff
Boxes and Bins for Green Waste Collection, and will divert loads from landfilling by
delivering them to an appropriate Facility for processing. Company shall charge
Customers receiving this service a rate that does not exceed 75% of the maximum rate for
Refuse Collection in similar Containers as set forth on Exhibit 1 (except that such
discounted rate shall only apply to the pull rate for Rolloff Box loads, and Customers
may be required to pay the actual per ton gate rate, including applicable Franchise Fees,
charged for Green Waste processing for Rolloff Box loads.)

4.43  Holiday Tree Collection Program

Company shall operate an annual holiday tree Collection program by Collecting all
holiday trees discarded by any Customer of a Single Family or Multi-Family Dwelling,
on regularly scheduled Collection days from December 26 through the second Friday in
January. All trees without flocking, tinsel or other decorations must be diverted from
landfilling.

4.4.4 Diversion of Green Waste

Company shall divert 100% of Green Waste Collected pursuant to the programs noted in
Sections 4.4.1, 4.4.2 and 4.4.3. The Company must provide end uses for Green Waste
that maximize diversion credits for the City according to regulations established by the
California Integrated Waste Management Board (“CIWMB”).
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4.5  City Services
| 45.1  City Facilities’ Collection

I Company shall Collect and dispose of all Solid Waste, including Refuse, Recyclables,
Green Waste and C&D Debris generated at all Premises owned and/or operated by the
City, for no additional charge. Collections shall be scheduled at a time mutually agreed
, upon by the Company and the City. Company will provide on-floor Carts for staging the
J Collection of Recyclable Materials. City facilities include, but are not limited to the
: following:

e City Hall, 33282 Golden Lantern
e Community Center, 34052 Del Obispo
i e Harry Otsubo Gardens, Stonehill/Golden Lantern

4.5.2  City Sponsored Events

Company shall provide Solid Waste and Recyclable Materials Collection at all City-
sponsored or supported events. The number, type and service requirements for these
events may vary from year to year. This service shall include providing servicing and
storing Containers (cardboard boxes, Carts, Bins and/or Rolloff Boxes) to Collect and
Dispose of all Refuse, and providing, servicing and storing Containers to Collect and
process source-separated Recyclables. The Company shall provide these services at no
cost to the City or the event sponsors. Applicable events include, but are not limited to:

e TFestival of Whales Parade

Festival of Whales Street Faire — La Plaza Park

e Egg Hunts — Pines and Sea Canyon Parks
e Dana Point Harbor Boat Show
e Summer Concert Series (end of June through end of August)

. Holiday Craft Faire — La Plaza Park

e Fourth of July Fireworks Event
453 Street Litter Container Collection

Company shall provide Solid Waste Handling Services for all public Refuse Containers
along public rights-of-way as directed by City, including at all bus stops at which Refuse
Collection is not the responsibility of a bus shelter company. Company shall Collect all
Refuse from such Containers at least once per week, and more often as directed by City
during the summer months, but at all times as often as necessary to prevent overflow, all
at no cost to the City.
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4.6

4.7

454 Abandoned Item Collection

As part of the consideration for the City granting to Company the exclusive rights for
Solid Waste Handling Services set forth herein, Company will Collect and properly
Dispose of all items abandoned in City’s public right-of-ways (including alleys and
parkways), or on City’s public property within 24 hours of notification from the City to
do so. Company shall not charge City for this service. Notwithstanding any provision to
the contrary herein, Company shall also provide Bulky Item Collection at no additional
charge at all addresses on the following streets and rights-of-way within the Lantern
Village area of City: Amber Lantern, El Encanto, Violet Lantern, the alley between
Amber Lantern and El Encanto, the alley between El Encanto and Violet Lantern.

4.5.5 Emergency Collection and Disposal Service

Company will assist City at the City’s request with emergency Collection and Disposal
service in the event of a major disaster, such as an earthquake, storm, riot or civil
disturbance, or as otherwise determined necessary by the City, by providing additional
Collection vehicles and drivers above that normally assigned to the City, at rates not
exceeding those set forth on Exhibit 1. In the event that Company is unable to provide
emergency services or is unable to provide sufficient or timely emergency services to
City, City may contract with another solid waste enterprise to collect and transport Solid
Waste as needed to protect the public health, safety and welfare.

Commingling of Routes

Company shall not during its Collection process commingle Solid Waste Collected
hereunder with Solid Waste Collected in any other City, and is specifically prohibited
from combining Collection routes related to services provided pursuant to this Agreement
with Collection Routes for other jurisdictions it may service. Stated otherwise, each
route utilized for Collecting Solid Waste pursuant to this Agreement shall be dedicated
exclusively to Solid Waste generated and Collected within the City’s boundaries pursuant
to this Agreement, and no vehicle while transporting Solid Waste Collected pursuant
hereto shall be utilized to Collect or transport Solid Waste from any other jurisdiction.

Diversion Requirements

Company shall achieve a diversion rate for City as a result of its operations hereunder
such that the diversion requirements established by the State of California, and the
CIWMB are at all times met (currently 50% of the total waste stream of the City).
Diversion achieved by Transformation may consist of a maximum of 10% of the total
waste stream. City shall evaluate Company’s diversion performance at the end of 2006
and each subsequent year-end thereafter. Should the City’s diversion not meet the above
requirement for its entire waste stream, including “self-hauled” material disposed of
directly by residents or businesses in the City, and should City determine, in its sole
discretion, that Company has not maximized diversion as contemplated under this
Agreement, the Company agrees to undertake reasonable efforts at its cost to implement
programs and provide equipment necessary in order for the City to meet the above noted
% diversion goal as soon as possible. In addition, if the CIWMB determines that the City
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must improve its diversion, Company agrees to undertake efforts at its cost to implement
programs and provide equipment necessary in order for the City to meet new diversion
goals, as soon as possible, and in all cases within any time frames required by the
CIWMB. Company understands that it may be required to divert more than 50% of the
waste stream it Collects within the City if necessary to meet the requirements of this
Section relating to City’s diversion goals. Notwithstanding any other provision of this
Agreement to the contrary, should the 50% diversion goal currently set forth in AB 939
be increased by any subsequent law or regulation, Company may thereafter notify City in
writing that it is either unable or unwilling comply with the obligations set forth in this
Section as a result of said increase and this Agreement will automatically terminate 12
months following the date of such notice; provided, however, Company shall not be
excused of its obligations set forth in this Section as applicable to AB 939’s current 50%
diversion goal prior to termination.

Operations
4.8.1 Schedules

To preserve peace and quiet, Solid Waste shall only be Collected from Single Family or
Multi-Family Dwellings, and Commercial Premises within 200 feet of such Dwellings,
between 7:00 A.M. and 7:00 P.M. Monday through Friday (and Saturdays following
holidays). Residential Collection routes shall be designed such that Collection activities
occur within contiguous residential regions or individual neighborhoods on only one day
each week. Collection of Solid Waste at Commercial Premises, except as limited above,
shall only occur Monday through Saturday, from 6:00 AM. through 7:00 P.M., unless
the City approves Sunday Collection on a case by case basis. If the regularly scheduled
Collection day falls on January 1, Memorial Day, Independence Day, Labor Day,
Thanksgiving Day or Christmas Day, alternate Collection shall be performed on the
following day, unless that day falls on Sunday and City has not instructed the Company
to perform alternative Collection on Sunday. Alternative Collection shall then be
performed on the following Monday. Collections for the remainder of the holiday
calendar week may only be delayed one day. All other Collection days falling on a legal
holiday shall remain as scheduled. Notwithstanding any provision to the contrary herein,
Company shall coordinate holiday make-up scheduling with the City Manager to ensure
that Collection does not interfere with City’s street sweeping operations; City may dlrect
Company to alter the make-up schedule as necessary.

Company shall provide all routes and route schedules to the City and coordinate route
schedules with the City’s street sweeping schedule. Additionally, Company shall notify
City staff and the City’s street sweeper in the event that a route has not been completed
within its regularly scheduled day in order to prevent the street sweeper to pass through
the neighborhood prior to their trash collection. Company shall review its operations plan
outlining the Collection routes, intervals of Collection and Collection times for all Solid
Waste Collected under this Agreement with City at least once annually, and upon 30-day
written notice requesting any such review. If the plan is determined to be inadequate by
City, Company shall revise it incorporating any changes necessary to make it satisfactory
to City within thirty (30) days.
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4.8.2

Missed Pickups

When notified of a missed pick-up (which shall not include the failure of a Customer to
timely place a Container in its Collection location), Company shall Collect the Refuse,
Recyclable Materials, and/or Green Waste that was not Collected within one (1) business

day.

When the frequency of Collection for a Customer at a Commercial Premises renders
making up a missed pickup unnecessary, or if for any other reason a missed pickup is not
made up, Company shall credit the Customer the prorated cost for the missed pickup.

4.8.3
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Vehicles
4.8.3.1 General.

Company shall provide vehicles for the Collection of Solid Waste (“Collection
Vehicles”) that are sufficient in number and capacity to efficiently perform the
work required by this Agreement in strict accordance with its terms. Company is
expressly obligated to provide such Collection Vehicles and routes as are required
to meet the service standards set forth herein. Company shall have available on
Collection day’s sufficient back-up vehicles for each type of Collection Vehicle
used to respond to complaints and emergencies.

4.8.3.2 Specifications.

Company shall operate no Collection Vehicles within the City that are over 10
years in age during the Term of this Agreement. No vehicle may be purchased for
use in the City that is over seven-years-old at the time of purchase. All Collection
Vehicles utilized in the performance of this Agreement must be registered with
the California Department of Motor Vehicles and shall have watertight bodies
designed to prevent leakage, spillage or overflow. Company’s Collection
Vehicles shall comply with all rules and regulations of the Southern California
Air Quality Management District, the Air Resource Board, and any other
regulatory body that may be in effect during the term of this Agreement, as well
as other Federal, State and local laws and regulations that may be enacted during
the term of this Agreement. In addition to such requirements as may be imposed
by the of the Southern California Air Quality Management District, the Air
Resource Board, or any other agency with similar jurisdiction, as of the
Commencement Date: (i) all Collection Vehicles used for Collection of Carts in
City shall be powered by engines that are either “alternative fuel powered” in
accordance with the standards of the South Coast Air Quality Management
District and acceptable to City, or, in the absence of such standards having been
adopted by SCAQMD, fueled exclusively by either liquefied natural gas or
compressed natural gas; (ii) all other Collection Vehicles (i.e., those used for Bin
and Rolloff Box Collection) which are already being used by Company in City as
of the Effective Date pursuant to the Pre-existing Franchise Agreement shall be
replaced prior to such Collection Vehicles reaching 10 years of age with
Collection Vehicles that are new and are powered by engines that are either
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“alternative fuel powered” in accordance with the standards of the South Coast
Air Quality Management District and acceptable to City, or, in the absence of
such standards having been adopted by SCAQMD, fueled exclusively by
liquefied natural gas or compressed natural gas; and (iii) any Collection Vehicles
introduced into service in City after the Effective Date shall be new and be
powered by engines that are either “alternative fuel powered” in accordance with
the standards of the South Coast Air Quality Management District and acceptable
to City, or, in the absence of such standards having been adopted by SCAQMD,
fueled exclusively by liquefied natural gas or compressed natural gas.

4.8.3.3 Vehicle Identification.

Company’s name, local telephone number, and a unique vehicle identification
number designed by the Company for each Collection Vehicle shall be
prominently displayed on all such vehicles, in letters and numbers no less than (3)
three inches high. The Company shall not place the City’s name and/or any City
logos on its Collection Vehicles.

4.83.4 Cleaning and Maintenance

Company shall maintain all of its properties, vehicles, facilities, and equipment
used in providing service under this Agreement in a good, safe, neat, clean and
operable condition at all times; City may instruct Company to remove a
Collection Vehicle from service until repaired for not meeting cleaning and
maintenance requirements. Reasons for removal from service may include dents
or rust on the vehicle and other cosmetic problems, as well as operational
problems.

Collection Vehicles shall be painted, thoroughly washed, and thoroughly steam
cleaned on a regular basis so as to present a clean appearance. The City may
inspect vehicles at any time to determine compliance with this Agreement.
Company shall also make its Collection Vehicles available to the California
Highway Patrol for inspection, at any frequency it requests. Company agrees to
replace, repair to the City’s satisfaction, or take out of service in the City, any
Collection Vehicle which the City determines to be of unsightly appearance,
leaking, or in unsatisfactory operating condition.

Company shall repaint all Collection Vehicles at least evéry two years, and within
thirty (30) days’ notice from City, if City determines that their appearance
warrants painting.

Company shall inspect each Collection Vehicle daily to ensure that all equipment
is operating properly. Collection Vehicles which are not operating properly shall
be removed from service until repaired and operating properly. Company shall
perform all scheduled maintenance functions upon Collection Vehicles in
accordance with the manufacturer’s specifications and schedule. Company shall
keep accurate records of all Collection Vehicle maintenance, recorded according
to date and mileage and shall make such records available to City upon request.
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Company shall repair, or arrange for the repair of, all of its vehicles and
equipment for which repairs are needed because of accident, breakdown or any
other cause so as to maintain all equipment in a safe and operable condition.
Company shall maintain accurate records of repair, which shall include the date
and mileage, nature of repair and the verification by signature of a maintenance
supervisor that the repair has been properly performed.

Company shall clean up any leaks or spills from Collection Vehicles per the
NPDES permit in effect at the time. No vehicle shall leak fluids. No fluids shall
be washed into storm drains at any time. All NPDES dry-cleaning measures shall
be complied with. All Collection vehicles must be equipped with absorbent for

such clean up efforts. '

Upon request, Company shall furnish City a written inventory of all equipment,
including Collection Vehicles, used in providing service pursuant to this
Agreement. This inventory shall list all equipment by manufacturer, ID number,
date of acquisition, type, and capacity.

4.8.3.5 Operation.

Vehicles shall be operated in compliance with the California Vehicle Code, and
all applicable safety and local ordinances. Company shall not load vehicles in
excess of the manufacturer’s recommendations or limitations imposed by state or
local weight restrictions on vehicles. Company’s equipment shall comply with
US EPA noise emission regulations, currently codified at 40 CFR Part 205 and
other applicable noise control regulations, and such noise control features shall be
incorporated throughout the entirety of all Collection Vehicle. Noise levels of
equipment used for Collection shall comply with City ordinance and in no event
shall the noise level exceed 75 dba when measured at a distance of 25 feet from
the vehicle, five feet from the ground. Company shall store all equipment in safe
and secure locations in accordance with City’s applicable zoning regulations.
Company shall be responsible for any damage resulting from or directly
attributable to any of its operations, and which it causes to: City’s driving
surfaces, whether or not paved; associated curbs, gutters and traffic control
devices; and all other public and private improvements. '

4.8.3.6 City Inspection Per Code.

City may cause any vehicle used in performance of this Agreement to be
inspected and tested at any commercially reasonable time and in such manner as
may be appropriate to determine that the vehicle is being maintained in
compliance with the provisions of the State Vehicle Code, including, but not
limited to, California Vehicle Code Sections 27000(b), 23114, 23115, 42030,
42032, and all other Vehicle Code Sections, and related regulations. City may
direct the removal of any vehicle from service if that vehicle is found to be in
nonconformance with applicable Vehicle Codes or regulations. No vehicle
directed to be removed from service shall be returned to service until it conforms
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with all applicable Codes and regulations, and its return to service has been
approved by the City.

4.8.3.7 Vehicle Inspections.

If requested by City, Company shall submit the Safety Compliance
Report/Terminal Record Update from its Biennial Inspection of Terminal, or BIT.
If Company receives a terminal rating below satisfactory, it is deemed to be in
violation of this Agreement. Company shall have the time allowed by the
California Highway Patrol (“CHP”) to cure violations and bring the terminal
rating up to satisfactory. If the CHP does not adjust the rating to satisfactory or
better within six months, then Company shall be considered in default of the
contract and the City may terminate the Agreement.

4.8.3.8 Correction of Defects.

Following any inspection, the City Manager shall have the right to cause
Company, at its sole cost and expense, to recondition or replace any vehicle or
equipment found to be unsafe, unsanitary or unsightly.

Containers
4.8.4.1 Company Provided Carts.

Carts shall be manufactured by injection or rotational molding and the
manufacturer, finish, and model of all Carts selected shall be subject to written
City approval. Refuse, Recycling and Green Waste Carts shall be differentiated
by color and identified as being for Refuse, Recycling or Green Waste only, as
appropriate, with a label or stamp in both English and Spanish (or, with City’s
approval, pictures or graphics) to indicate what materials are to be placed in each
Container. Company’s name and phone number shall also be placed on the Carts.
Colors shall be uniform throughout the City, and be colorfast and resistant to
fading as a result of weathering or ultraviolet degradation. Refuse, Recycling and
Green Waste Carts will be provided in sizes of approximately 96, 67 and 35-
gallons (with minor variations in such capacities subject to approval by City.)

Company shall be responsible for Cart repair and maintenance, graffiti removal,
and replacing lost, stolen or damaged Carts at no additional charge to the
Customer or to the City. Company repair or replace Carts for the foregoing
within seven (7) days of the date upon which a Customer requests such service,
with repair or replacement occurring on the next regularly scheduled Collection
day following the service request applicable to the Customer requesting the
service. If approved in advance by the City on a case by case basis, Company
may charge Customer a fee no higher than the Company’s actual cost of repair
and replacement in the event of willful neglect or abuse of a Cart by the
Customer.

All Carts provided by Company hereunder shall remain the property of Company
at the end of this Agreement. Company shall Collect all Carts and remove them
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from all Customers’ Premises at the end of the Term at no additional charge. If
Company fails to Collect and remove any Cart within 30 days following the end
of the Term, it shall be deemed to have abandoned said Cart(s) and: (i) City may
take possession of such Carts for any purpose it desires; and (ii) Company shall
reimburse City for any costs it incurs in removing said Carts from any Premises,
as well as any costs City incurs in destroying, disposing of, reusing or recycling
said Carts.

4.8.4.2 Distribution of Carts

Within thirty (30) days of the Effective Date, Company shall distribute a mailer
announcing the availability of Carts of different sizes as set forth herein to all -
Customers utilizing Carts for Solid Waste Handling Services pursuant to
Company’s pre-existing franchise agreement with City. The mailer shall be
approved in advance by City and shall include a postage-paid reply card that
enables Customers to request different size Carts. The mailer shall explain that
Customers may request any combination of Refuse, Recycling and Green Waste
Cart sizes, with a Customer’s rate to be based only on the size and number of
Refuse Carts requested. Customers shall be given thirty (30) days to respond to
the mailer and request Cart sizes differing from those they received under the pre-
existing franchise. On or before the Commencement Date, Company shall have
distributed/exchanged Cart sizes for all Customers who timely respond to the
mailer as set forth herein. Following the Commencement Date, Company shall
exchange Cart sizes at no charge for any Customer who so requests within one
week of the request from the Customer.

4.8.4.3 Bins and Roll-Off Boxes
4.8.4.3.1 Specifications

Bins and Rolloff Boxes provided by Company for Collection of Solid
Waste hereunder shall be maintained in a clean, sound condition free from
Putrescible residue. Such Containers shall be constructed of heavy metal,
or other suitable, durable material, and shall be watertight and
professionally painted. Wheels, forklift slots, and other appurtenances
designed for movement, loading, or unloading of the Container shall be
maintained in good repair and shall not leak.. The make, model and
general design of Bins and Rolloff Boxes shall be subject to approval by
the City Manager.

4.8.4.3.2 Cleaning

Company shall clean or replace all Bins and Rolloffs provided for
Collection of Solid Waste hereunder at least once per year at no charge.
Company shall perform cleaning or replacement of Containers more
frequently if necessary, for an additional fee, to prevent a nuisance caused
by odors or vector harborage. Customer may request additional cleanings
at $35 per cleaning.
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4.8.4.3.3 Graffiti

Graffiti shall be removed from any Container within twenty-four (24)
hours of request by City or Customers. Company shall provide one free
graffiti removal per Customer (repairing multiple Containers damaged in
one incident is considered one removal) per year. Company may charge
Bin Customers $25 for each additional Bin damaged by Graffiti after the
first incident each year.

4.8.4.3.4 Labeling

Each Bin or Rolloff Container used by Company for Solid Waste
Collection hereunder shall have the name and phone number of Company
in letters not less than three inches high on its exterior so as to be visible
when the Container is placed for use. Bins or Rolloffs designated for
Recycling and/or Green Waste shall be labeled, using both words and
graphics to indicate the materials to be placed in each Container. All Bins
shall contain a label alerting users to “Keep Lid Closed.”

4.8.43.5 Overflow Clean-up

Company will service overflowing bins and clean out bin enclosures
within 24 hours notice from City at no additional charge.

4.8.4.4 Minimization of Spills.

Company shall use exceptional care to prevent Solid Waste or fluids from
leaking, being spilled and/or scattered during the Collection or transportation
process. If any Solid Waste or fluids leak or are spilled during Collection, the
Company shall promptly clean up all such materials. Each Collection Vehicle
shall carry a broom, liquid absorption materials and shovel at all times for this
purpose. Leaks must be contained and cleaned and shall not be directed to storm
drains. Company shall not transfer loads from one vehicle to another on any
public street, unless it is necessary to do so because of mechanical failure,
accidental damage to a vehicle, or a pre-approved method of Solid Waste transfer
between vehicles, without prior written approval by the City. Company shall be
responsible for any fines and or cleanup charges resulting from or relating to
NPDES regulations in the event any spill enters a storm drain or waterway.

4.8.4.5 Clean Up.

During the Collection or transportation process, Company shall clean up litter or
liquids in the immediate vicinity of any Solid Waste storage or Collection area
(including the areas on private and public property where Collection Containers
are delivered for Collection) whether or not the Company has caused the litter.
The Company shall identify instances of repeated spillage not caused by it
directly with the Customer responsible and will report such instances to the City.
City will attempt to rectify such situations with the Customer if the Company has
already attempted to do so without success.
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4.8.4.6 Covering of Loads.

The Company shall properly cover all open Rolloff Boxes during transportation
of Solid Waste.

4.8.4.7 Special Clean-Up.

City may hire Company for special clean-up situations in accordance with the
approved rate schedule.

4.8.5 Personnel

Company shall furnish such qualified drivers, mechanical, supervisory, clerical,
management and other personnel as may be necessary to provide the services required by
this Agreement in a satisfactory, safe, reliable and courteous manner. All drivers shall be
trained and qualified in the operation of vehicles they operate and must possess a valid
license, of the appropriate class, issued by the California Department of Motor Vehicles.

Company agrees to establish and vigorously enforce an educational program which will
train the Company’s employees regarding water quality issues and regulations, and in the
identification of Hazardous Substances. Company’s employees shall not violate NPDES
water quality regulations or knowingly place Hazardous Substances in the Collection

- vehicles, nor knowingly Dispose of such Hazardous Substances at any processing Facility

or Disposal site (excepting sites or Facilities properly permitted to receive and handle
such materials.)

Company shall train its employees in Customer courtesy, shall prohibit the use of loud or
profane language, and shall instruct Collection crews to perform their work quietly.
Company shall use its best efforts to assure that all employees present a neat appearance
and conduct themselves in a courteous manner. If any employee is found to be
discourteous or not to be performing services in the manner required by this Agreement,
Company shall take all necessary corrective measures including, but not limited to,
transfer, discipline or termination. If the City has notified the Company of a complaint
related to discourteous or improper behavior, Company will reassign the employee to
duties not entailing contact with the public in City while Company is pursuing its
investigation and corrective action process.

Company shall provide suitable operations, health and safety training for all of its
employees who use or operate equipment or who are otherwise directly involved in
Collection or other related operations.

4.8.6 Identification Required

Company shall provide identification for all individuals representing its interests who
may make personal contact with residents or businesses in the City. City may require
Company to notify Customers yearly of the form of said identification. Company shall
provide a list of current employees to the City upon request.
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City may perform a security and identification check through law enforcement agencies
upon the Company and all its present and future employees, in accordance with accepted
procedures established by the City, or for probable cause.

4.8.7 Fees and Gratuities

Company shall not, nor shall it permit any agent or employee, to request, solicit, demand,
or accept, either directly or indirectly, any compensation or gratuity for the service
provided under this Agreement.

4.8.8 Non-Discrimination

Company shall not discriminate in the provision of service or the employment of Persons
engaged in performance of this Agreement on account of race, color, religion, sex, age,
physical handicap or medical condition in violation of any applicable Federal or State
law.

4.8.9  Approval of and Change in Collection Schedule

Company shall notify the City forty-five (45) days prior to, and Customers utilizing
Refuse Carts at Dwelling Units not later than fourteen (14) days prior to, any change in
operations which results in a change in the day on which Solid Waste Collection occurs.
The Company will not permit any Customer to go more than seven (7) days without
service in connection with a Collection schedule change. No change will occur to the
Collection days for Customers utilizing Refuse Carts without the City’s prior written

~ consent.

Company shall provide a route map and Collection schedule to City, which shall be
subject to approval by the City Manager. Any changes in the route map or Collection
schedule shall require the prior approval of the City, and the City may require changes in
the route map or Collection schedule as it deems necessary or appropriate.

4.8.10 Report of Accumulation of Solid Waste; Unauthorized Dumping

Company shall direct its drivers to note the addresses of any Premises at which they
observe that Solid Waste is accumulating and is not being delivered for Collection; and
the address, or other location description, at which Solid Waste has been dumped in an
apparently unauthorized manner. The Company shall deliver the address or description
to the City within two (2) working days of such observation. Company shall cooperate
with City in the investigation and prosecution of any related violations of the Dana Point
Municipal Code.

Transportation of Refuse

Company shall transport all Solid Waste Collected hereunder to an appropriate facility
and shall maintain complete, accurate and up-to-date records of the quantities of Solid
Waste Collected, and the location to which they are transported. Company will cooperate
with the City in any audits or investigations of such quantities.
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Disposal of Solid Waste

Company expressly acknowledges its awareness of the agreement between the County of
Orange and the City, attached hereto as Exhibit 2, relating to use of the Orange County
landfill system (the “County Agreement”). Company represents and warrants that it can
and will perform its duties in connection with this Agreement in such a manner as to
ensure that City complies with, and does not breach the terms of the County Agreement
as a result of Company’s actions or inactions. As of the Commencement Date, and
unless and until otherwise directed by City, Company may deliver Solid Waste Collected
hereunder to any facility it deems appropriate to meet the requirements of this
Agreement, including the related requirements of the County Agreement. Nevertheless,
City shall have the option to direct and/or approve which transformation facility, landfill,
processing facility, MRF or other facility Company shall use to retain, process, and
dispose of Solid Waste generated within the Franchise Area. Company expressly
consents to City’s ability to direct the location for disposal of Solid Waste hereunder, and
waives any and all rights to challenge City’s ability to do so, including without limitation
any rights under the Commerce Clause of the United States Constitution.

Route Audit

Company shall complete an audit at its expense of its Collection routes for all Customers
utilizing Bins and/or Rolloff Boxes for Collection hereunder at such times as may be
requested by City. The City may require the route audit to be expanded to include all
Customers. The timing of such audits is at the City’s discretion and may be required to
be timed with the issuance of a request for proposals for a new agreement. The route
audit, at minimum, shall consist of an independent physical observation by Person(s)
other than the route driver or route supervisor of each Customer in the City. The route
audit shall include, as a minimum, the following information for each account:

e Route Number;

o Truck Number;

o Account Name;

e Account Number;

e Account Service Address;

e Service Level per Billing System (quantity, size, frequency);

e Service Level per Routing System;

e Observed Containers (quantity, type and size);

e Bin condition;

e Proper signage; and,
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o  QGraffiti.

Within thirty (30) days after the completion of the route audit, the Company shall submit
to the City a report summarizing the results thereof which shall include:

o Identification of the routes;

Truck numbers;

¢ Number of accounts, by route and in total;
e Types of exceptions observed;

e Number of exceptions by type;

e Total monthly Billing, pre-audit;

e Total monthly Billing, post-audit (subsequent to corrections of identified
exceptions);

e Percentage of the number of accounts with errors to the total number of accounts
served;

e Percentage of the “net” change in monthly Billing as a result of the audit to the
total pre-audit monthly Billing; and,

The report shall include a description of the procedures followed to complete the audit,
and shall include the names and titles of those supervising the route audits and the name
and titles of those performing the observations. Additionally, the report shall include a
description of the pre-audit training of the route auditors, particularly if temporary
personnel are used. The report shall also include a description of the changes and the
Company’s plans to resolve any exceptions. The results of the audit shall be available for
review by the City or its representative.

Service Exceptions; Hazardous Waste Notifications
4.12.1 Failure to Collect.

When Solid Waste is not Collected from any Customer, the Company shall notify the
Customer in writing, at the time Collection is not made, through the use of a “tag” or
otherwise, of the reasons why the Collection was not made.

4.12.2 Hazardous Substance Inspection and Reporting.

Except as otherwise expressly set forth herein, the Company reserves the right and has
the duty under law to inspect Solid Waste put out for Collection and to reject and not
Collect Solid Waste observed to be contaminated with Hazardous Substances. The
Company shall notify all agencies with jurisdiction, if appropriate, including the
California Department of Toxic Substances Control and Local Emergency Response
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5.1

Providers and the National Response Center of reportable quantities of Hazardous
Substances, found or observed in Solid Waste anywhere within the City. In addition to
other required notifications, if the Company observes any substances which it or its
employees reasonably believe or suspect to contain Hazardous Substances unlawfully
disposed of or released on any City property, including storm drains, streets or other
public rights of way, the Company will immediately notify the Public Works Director or
the Public Works Director’s designee.

4.12.3 Hazardous Substance Diversion Records.

The Company shall maintain records showing the types and quantities, if any, of
Hazardous Substances found in Solid Waste and which was inadvertently Collected from
Customers within the City, but diverted from landfilling.

Disaster Preparedness Plan

Within sixty (60) days of execution of this Agreement, Company shall submit to City a
written contingency plan demonstrating Company’s arrangements to provide vehicles and
personnel and to maintain uninterrupted service during breakdowns, and in case of
natural disaster or other emergency satisfactory to City Disaster Preparedness
Coordinator.

ARTICLE 5
OTHER SERVICES

Services and Customer Billing
5.1.1 Service Description

Company shall periodically, at least thirty (30) days prior to the effective date of a rate
change, and a minimum of once per year, prepare and distribute subject to the direction
of City, a notice to each Customer containing the following: a listing of Company’s
Collection rates, the annual holiday schedule, the street sweeping schedule and a general
summary of services required to be provided hereunder including optional service which
may be furnished by Company. Such notice shall be in a form subject to City’s approval
prior to its distribution and may be included with Billings made by Company. Company
shall include in each Billing the phone number for residents to call for Bulky Item
pickups.

5.1.2  Billing

Company shall provide services pursuant to this Agreement at rates it sets, charges to,
and collects from Customers; provided, however, Company’s rates shall not exceed those
set forth in the attached Exhibit 1, which sets out the maximum rates that may be charged
by Company for the various different service options that may occur hereunder, as such
maximum rates may be adjusted from time to time pursuant to the terms hereof.
Company shall provide all Customers with itemized Bills, detailing charges for all
services, including charges for late payments, as well as the period of service to which
the Bill applies. Company acknowledges that it, and not Customers, is to pay a franchise
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fee and the other fees noted herein to City as consideration for this Agreement.
Accordingly, Company’s Bills shall not include separate itemization of a “franchise fee”
or other similar designation relating to fees which Company is required to pay to City.
Company shall reproduce and include in any Billing, at no additional cost, one page
informational “inserts” provided by City.

Billings may be made on a quarterly basis in advance for all Customers at Single Family
or Multi-Family Dwellings utilizing Carts for Collection, and on a monthly basis in
advance for all other Customers.

5.1.3  Suspension of Service Due to Non-Payment

Customers who have not remitted payments within thirty (30) days after the date of
Billing may be notified by a letter approved by the City stating that service may be
discontinued fifteen (15) days from the date of notice if payment is not made before that
time, and/or notified that the account is being turned over to a collection agency.
Company may suspend a Customer’s service for non-payment, and/or utilize the services
of a collection agency, but only after compliance with the provisions of this Section.
Upon payment of delinquent fees by any Customer who’s service is suspended, Company
shall resume Collection on the next regularly scheduled Collection day, and Company
may charge a restart fee (including a redelivery fee if applicable) in accordance with the
maximum rates set forth in Exhibit 1. Company may not charge for service during any
period in which service was suspended. Notwithstanding the above, in the event of a
Billing dispute and/or to avoid negatively impacting public health or safety, Company
shall not suspend service to any Customer at a Dwelling Unit without the City’s prior
consent, and shall continue to provide service to any Customer if directed to do so by
City without regard to the status of said Customer’s account.

5.1.4  Unoccupied Premises.

During any time when a Premises is unoccupied for more than forty-five (45) days, and
Collection services are not provided by Company, Company shall not Bill such Premises
for Solid Waste Handling Service. Company shall remove its Containers from any
Premises after being notified by a Customer that service is to be cancelled as a result of
the Premises being unoccupied. The Customer at any such Premises shall be responsible
to provide notice to Company to cease service due to a vacancy, as well as reasonable
evidence pursuant to such guidelines as the City Manager is hereby authorized to
develop, demonstrating the Premises was vacant for the period in question. Any
Customer grievance regarding a claim that a Premises was unoccupied and received no
service, and hence should not be Billed for a given period pursuant to this Section, may
be appealed by the Customer to the City Manager whose decision shall be final.

Customer Service
5.2.1 Local Office

Company shall maintain an office within the County of Orange and said office shall be
open (“Office hours”), at a minimum, from 8:00 AM. to 5:00 P.M., Monday through
Friday, and on Saturdays during Collection hours, exclusive of holidays. A responsible
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and qualified representative of Company, capable of communicating fluently in both
English and Spanish (or multiple persons having the capability to so communicate) shall
be available during Office Hours for personal, live communication with the public at the
local office, and a similarly qualified person(s) shall be available for communication with
the public by phone during any times other than Office Hours when Collection is
occurring.

5.2.2  Telephone Customer Service Requirements

Company shall maintain a toll free telephone number that rings at its office within
Orange County during Office Hours, and Company’s telephone system shall be adequate
to handle the volume of calls typically experienced on the busiest days. Company shall
also maintain a toll free telephone number for use at times other than Office Hours, which
number shall be published in the Dana Point telephone directory at the Company’s
expense. Company shall have a representative, answering or message
providing/receiving (voice-mail) service available at said non-Office Hours telephone
number. Calls received at times other than during Office Hours shall be responded to on
the next business day. Company shall provide City with a 24-hour emergency number to
a live person, not voice-mail.

Company shall record Customer complaints regarding Customer service personnel in
accordance with Section 5.2.3. Customer service representatives receiving multiple
complaints are to be transferred from Customer service duties or disciplined and
appropriately trained. City may require that any employee that the City deems not up to
the City’s customer service standards not to be used for contact with the
public/customers.

52.3  Complaint Documentation

All service complaints shall be directed to Company. Daily logs of complaints shall be
retained for a minimum of twenty-four (24) months and shall be available to City at all
times upon request.

Company shall log all complaints received by telephone and said log shall include the
date and time the complaint was received, the name, address and telephone number of the
caller, a description of the complaint, the name of the employee recording the complaint
and the action taken by Company to respond to and remedy the complaint. :

All written Customer complaints and inquiries shall be date-stamped when received and
shall be initially responded to within one (1) business day of receipt. Company shall log
action taken by Company to respond to and remedy the complaint.

All Customer service records and logs kept by Company shall be available to City upon
request. City shall, at any time during regular Office Hours, have access to Company’s
Customer service department for purposes that may include monitoring the quality of
Customer service or researching Customer complaints.
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5.2.4  Resolution of Customer Complaints

Disputes between Company and its Customers regarding the services provided in
accordance with this Agreement may be resolved by the City. The City’s decision shall
be final and binding. Should Company and Customers not be able to establish a mutually
acceptable fee to be charged for special hauling services, the matter shall also be
determined by the City, and the City’s decision shall be final.

Intervention by the City is not a condition precedent to any rights or remedies third
parties might otherwise have in any dispute with Company. Nothing in this Section is
intended to effect the remedies of third parties against Company.

5.2.5 Government Liaison

Company shall designate in writing a “Government Liaison” who shall be responsible for
working with City and/or City’s designated representative(s) to resolve Customer
complaints. City shall have the right to approve the Company’s choice for a liaison.

5.3 Education and Public Awareness
5.3.1 General

Company acknowledges and agrees that education and public awareness are critical, key
and essential elements of any efforts to achieve AB 939 requirements. Accordingly,
Company agrees to implement a public education program to expand public and
Customer awareness concerning the need to and methods of reducing, reusing and
Recycling Solid Waste. Company shall cooperate fully with City in this regard. A
Public Education Plan shall be submitted to the City for review and approval within 60
days of the Effective Date. The plan shall address the items described in this Section, as
well as programs from the City’s SRRE and HHW Element.

5.3.2  Certified Recycling Outreach Coordinator

During the Term hereof, Company shall at all times retain on its staff a Recycling
coordinator, responsible for conducting waste surveys of Customers and developing site-
specific plans for Recycling and diversion of Solid Waste generated by Customers. The
coordinator shall be appropriately trained and City shall have the right to approve
Company’s choice for the person holding this position.

53.3 Implementation and On-going Education Requirements

In order to promote public education, in addition to any other materials it develops,
Company shall create the following public education materials and programs at its
expense, which will be distributed as indicated below. All of these materials and
programs shall be produced and/or available in both English and Spanish languages,
and/or, with City’s approval, pictures or graphics.
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5.3.3.1 Instructional Packet

An information packet shall be provided to each new Customer. This packet
shall: describe available services, including available Recycling and diversion
programs; provide instructions for proper use of the Carts and Bins provided
(such as how to place Carts or Cans for Collection, the types of materials to be
placed in each Cart); detail holiday Collection schedules; and provide Company’s
Customer service phone number.

5.3.3.2 Container Labels

Recyclables and Green Waste Containers shall carry stickers/labels or other
identifying markings in both English and Spanish and/or, with City’s approval,
pictures or graphics, indicating the materials that should and should not be placed
in each Container.

5.3.3.3 Annual Brochures

Annually, each Customer shall receive a four (4) page, full color brochure,
informing Customers of how to use available services. Three (3) separate
brochures shall be developed: one for Customers at Single-Family and Multi-
Family Dwellings utilizing Carts; one for Customers at Multiple-Family
Dwellings utilizing Bins or Rolloff Boxes; and one for Customers at all other
Commercial Premises. Brochures shall, at a minimum, include all information
listed under Quarterly Billing Inserts/Notices below.

5.3.3.4 Quarterly Newsletter

Not less than four times per year during each Rate Year Company shall prepare
and distribute to each Customer a brochure providing relevant information about
Company’s services, including, at a minimum, information regarding access to
and use of available services, holiday collection schedules, and Company’s
Customer service numbers. This brochure shall be at least four (4) pages, and
printed in full color.

5.3.3.5 Quarterly Billing Inserts/Notices

Not less than once each Calendar quarter, Company shall prepare and mail
notices to each Customer promoting and explaining: programs (such as
Recycling, Green Waste, Holiday Tree and Bulky Item Collections, proper
Household Hazardous Waste Disposal and related events); and providing
information on used oil and oil filter drop-off centers, Collection schedules,
including holiday schedules, Customer service numbers, the procedures to begin
and terminate services, and the illegality of and environmental damage caused by
improper disposal. These materials may be included with Billings and shall be
subject to review and approval by City.

-39.



5.4

5.3.3.6 Corrective Action Notice

Company shall develop a corrective action notification form for use in instances
where a Customer sets out inappropriate materials for Collection, that explains the
.appropriate manner for disposal of such items.

5.3.3.7 Company Representative

Company shall retain on its staff an individual who shall as part of his or her job
function routinely visits civic groups, school assemblies, building managers at
Multi-Family Dwellings and commercial businesses, and homeowners’
associations, to promote and explain the Recycling programs Company offers,
and participates in demonstrations, and civic events. This representative will
attend or provide, at a minimum, two meetings per year directed at each of the
following target groups: schools, business owners, and homeowners associations.

5.3.3.8 Web Site Page

Company shall dedicate one page of a Company web site to City services, which
shall include at least the following information: all of the City’s Solid Waste
Collection and Recycling Programs; a listing of contact names and numbers for
Customer Service; information on Bulky Item Collection; proper HHW and used
oil disposal procedures; Collection schedules, including holiday schedules; and
the procedures to begin and terminate services. Company shall assist the City in
establishing a link to this web page from the City’s web site.

5.3.3.9 Recycling Curriculum

Company shall provide a Recycling education curriculum for use in classroom
visits and workshops, and shall develop materials for use with such curriculum
such as posters, coloring books, puzzles and quizzes.

All brochures, mailings, and other educational materials are to be approved by the City in
advance of distribution, and shall bear the City seal, unless otherwise approved by the

City.
534 Community Events

At the direction of City, Company shall participate in and promote Recycling and other
diversion techniques at community events and local activities. Such participation would
normally include providing, without cost, educational and publicity information
promoting the goals of City’s Solid Waste program.

Waste Generation/Characterization Studies

Company acknowledges that City must perform Solid Waste generation and Disposal
characterization studies periodically to comply with the requirements of AB 939.
Company agrees to participate and cooperate with City and its agents and to accomplish
studies and data collection and prepare reports, as needed and directed by City, to
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5.5

6.1

6.2

6.3

determine weights and volumes of Solid Waste Collected and characterize Solid Waste
generated, disposed, transformed, diverted or otherwise handled/processed to satisfy the
requirements of AB 939. Company shall also conduct waste composition studies for
individual Commercial Customers, at no cost to such Customers, to assist in establishing
Recycling programs and mixed waste processing routes.

Free Mulch Give-A-Way

Company will conduct two annual mulch give-a-ways, providing each Customer with
two free bags of mulch per event. In order to control distribution of bags to Customers,
Company may issue certificates for two free bags of mulch in its quarterly newsletters
prior to each event.

ARTICLE 6
COMPANY COMPENSATION AND RATES

General

The maximum rates set forth in Exhibit 1, shall be the maximum amount Company may
charge Customers as full, entire and complete compensation due pursuant to this
Agreement for all labor, equipment, materials and supplies, taxes, insurance, bonds,
letters of credit, overhead, Disposal, transfer, profit and all other things necessary to
perform all the services required by this Agreement in the manner and at the times
prescribed. No charges other than those for which a maximum rate has been established
on Exhibit 1 shall be imposed by Company for services provided to Customers unless
approved by the City Manager. The parties agree that until January 1, 2007, the
maximum rates set forth in the Pre-existing Franchise Agreement shall apply to any
service provided pursuant to this Agreement which was also provided pursuant to the
Pre-existing Franchise Agreement. After January 1, 2007, the maximum rates set forth in
Exhibit 1 shall apply to all services provided hereunder, and such maximum rates shall
apply as of the Commencement Date with respect to any service not provided pursuant to
the Pre-existing Franchise.

Low-Income Assistance Discount

City may administer a Low Income Solid Waste Rate Assistance Program for qualified
Persons residing in Dwelling Units in City and who receive Collection utilizing Carts.
Company will provide Customers who qualify for City’s Low Income Solid Waste Rate
Assistance Program a discount of Two Dollars ($2.00) per month as compared to the rate
Charged to Customers receiving the same service but who do not qualify for said
program. Company shall not be required absorb this discount to more than 100
Customers, and City shall reimburse Company for the discount provided to any
Customers in excess of 100. City shall keep Company advised of all Customers in City
which qualify for this discount.

Annual Adjustments

Beginning with the Rate Year that commences on January 1, 2008 and for all subsequent
Rate Years, Company may request an annual adjustment to the maximum rates shown in
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6.4

Exhibit 1. The Company shall submit its request in writing, to be received by City in
Person or via certified mail, by the preceding October 1, and shall be based on the
method of adjustment described below. Failure to submit a written request by October 1
shall result in Company permanently waiving the right to request such an increase for the
applicable Rate Year. Adjustment to the maximum rates is subject to the approval of the
City Manager, and the City Manager shall approve such a request unless he determines,
based upon substantial evidence, either that the requested maximum rate adjustment does
not meet the requirements as set forth herein, or that Company did not comply with the
requirements of this Agreement (including, without limitation, diversion requirements,
payment obligations, or service obligations) during the Rate Year preceding the Rate
Year to which the adjustment is intended to apply.

Cost Components and Rate Adjustment Indices

The following formula shall be utilized to calculate the adjustment to the maximum rate
Company may charge Customers. Examples pertaining to the use of this formula are
attached hereto as Exhibit 3.

Determination of the Rate Components - The maximum rates set forth on Exhibit 1
consist of the following components, and shall be set at the start of the Agreement by the
following weightings and adjusted using changes in the following specified rate
adjustment indices.

Cost Category | Rate Adjustment Index

Labor Producer Price Index, PCU4212#2, Local trucking without storage,
Waste collection

Fuel Producer Price Index, WPU057303 not seasonally adjusted, Fuels
and related products and power, #2 diesel fuel ; or

Producer Price Index, WPUO0531 not seasonally adjusted, Fuels and
related products and power, Natural gas

[index dependent upon fuel type used]

Equipment Producer Price Index, PCU3713#139, Truck and bus bodies, Refuse
and garbage (packer type)

Disposal Change in actual per ton gate rate paid by Company at the Orange
County Landfill System.

All Other 50% of change in Consumer Price Index for All Urban Consumers,

CUURA421SAO not seasonally adjusted, all items index (CPI-U) —
Los Angeles County, Riverside County, Orange County average.
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6.4.1 Refuse Cart and Bin Adjustments

The maximum rate Company may charge for Collection in Refuse Carts, Bins and
Rolloff Boxes will be adjusted either upward or downward using the following method,
but will be calculated separately due to the differences in cost components for each
Collection type.

Step One — Calculate the percentage increase or decrease in each index listed in Section
6.4. The increase or decrease in the indices will be for the twelve-month period ending
six months prior to the Rate Year anniversary date.

Step Two — For the first rate adjustment effective January 1, 2008: Report the actual
costs for each cost component listed in Section 6.4 based on actual costs for the twelve
months ended the preceding June 30. Determine each cost component, other than the
disposal cost component, as a percentage of the service cost component. For rate
adjustments in subsequent years: Cost components as a percentage of the service
component are calculated in Step Five of the rate adjustment. For Step Two of each
subsequent rate adjustment, use the cost components recalculated in Step Five during the
previous rate adjustment.

Multiply the percentage changes for each rate adjustment component by that
component’s weighting as a percentage of the service cost component.

Step Three — For the first rate adjustment effective January 1, 2008: Determine the total
service cost component and the disposal cost component as percentages of entire cost.
For rate adjustments in subsequent years: Service cost component and disposal cost
component as a percentage of the total cost are re-calculated in Step 5 of the rate
adjustment. For Step Three of each subsequent rate adjustment, use the cost components
recalculated in Step Five during the previous rate adjustment.

Multiply the total weighted change in service component indices, as calculated in Step
Two by the service component’s percentage weighting. Multiply the change in the
disposal component index by the disposal component’s percentage weighting. Add the
weighted percentage changes for the service and disposal components together.

Step Four — Multiply the weighted percent change from Step Three by the existing
maximum Bin and Cart Collection rates to determine the increase or decrease in
maximum rates. Then add the change in rates to the existing maximum rates to
determine the new maximum rates.

Step Five — Adjust the cost components as a percentage of the service component, and the
service and disposal components as a percentage of total costs, by the change in indices
as the percentage changes were applied in Step Two and Step Three. Recalculate the
weighting of these percentages to equal one hundred percent (100%) for use in the next
rate adjustment calculation.

Note — Bin cleaning and emergency service rates may be adjusted by the percentage
change in the weighted service component as determined for Customers utilizing Bins
(see Exhibit 3B).
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6.4.2 Rolloff Box Adjustments

The approved Rolloff Box rates consist of the service component, which is the pull rate,
and the disposal component, which is the actual cost per ton paid by Company multiplied
by the actual tons disposed of or processed.

Service Component - The service component or “pull rate” is to be adjusted in the same
manner as the Single Family and Bin rates with the disposal component excluded, as
detailed below. See Exhibit 3C for example rate adjustment.

Step One — Calculate the percentage increase or decrease in each index listed in Section
6.4, excluding the disposal index. The increase or decrease in the indices will be for the
twelve-month period ending six months prior to the Rate Year anniversary date,

Step Two — For the first rate adjustment effective January 1, 2008: Report the actual
costs for each cost component listed in Section 6.4 (excluding disposal) based on actual
costs for the twelve months ending the preceding June 30. Determine each cost
component (excluding the disposal cost component) as a percentage of the service cost
component. For rate adjustments in subsequent years: Cost components as a percentage
of the service component are calculated in Step Four of the rate adjustment. For Step
Two of each subsequent rate adjustment, use the cost components recalculated in Step
Four during the previous rate adjustment. -

Multiply the percentage changes for each rate adjustment component by that
component’s weighting as a percentage of the service cost component.

Step_Three — Multiply the weighted percent change from Step Two by the existing
maximum pull rates to determine the increase or decrease in maximum pull rates. Then
add the change in rates to the existing maximum rates to determine the new maximum
pull rates.

Step Four — Adjust the cost components as a percentage of the service component by the
change in indices as the percentage changes were applied in Step Two. Recalculate the
weighting of these percentages to equal 100% for use in the next rate adjustment
calculation.

Disposal/Processing Component — Separately, calculate adjustments to the per ton
disposal and processing charges, using Steps 1 through 4 above, based upon the
following indices:

Rate Index

Per ton disposal rate Change in the gate rate paid in the Orange County
Landfill System

Per ton processed: Mixed | Consumer Price Index for All Urban Consumers,
Wastes, C&D debris, CUURAA421SAO0 not seasonally adjusted, all items index
Recyclables, Green Waste | (CPI-U) — Los Angeles County, Riverside County,
Orange County average.
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6.5

6.6

6.7

Quad City Linkage Program

Notwithstanding anything to the contrary herein, the maximum rate Company may
charge Customers utilizing Refuse Carts for Collection at Single Family Dwellings shall
at all times be equal to or lower than the lowest rate charged in the cities of Laguna
Niguel, San Clemente and San Juan Capistrano for Solid Waste Handling Services,
inclusive of all fees, utilizing Refuse Carts of approximately the same size as used in City
(recognizing there are minor variations in Cart sizes in the cities in question). This
comparison shall not take into account any programs, services, or terms or conditions of
service. Any dispute regarding the application of this Section shall be decided by the
City Manager in his sole and absolute discretion. No increase to the maximum rate
otherwise authorized by this Agreement shall be approved if such approval would be
contrary to the requirements of this Section.

Cap on Adjustments to Maximum Rate

No adjustment to the maximum rate as determined by the application of the formula set
forth in Section 6.4 may cause an adjustment that exceeds five percent (5%) for any Rate
Year, nor may any such adjustment cause an increase in the maximum rate that would
exceed the limit set forth in Section 6.5. The difference between five percent (5%) and
the change calculated in Section 6.4 shall be carried forward and added to future
approved rate increases, providing the total increase for any one Rate Year is no more
than five percent (5%). Any unused increase may be carried forward until fully applied,
except that any unused increases remaining at the end of the Term hereof will expire
unused. If an adjustment to the maximum rate is limited by the provisions of Section 6.5,
the provisions of this paragraph relating to a maximum five percent (5%) increase, and
the carrying forward of unused increases, shall not apply. ’

Extraordinary Adjustments

Company or the City may request an adjustment to rates at reasonable times other than as
set forth in Section 6.3 for unusual changes in the cost of providing service under this
Agreement. For each request for an adjustment to the maximum rates brought pursuant
to this Section Company shall prepare a schedule documenting the extraordinary costs.
Such request shall be prepared in a form acceptable to City with support for assumptions
made by Company in preparing the estimate. City shall review the Company’s request
and, in City’s sole judgment and absolute, unfettered discretion, make the final
determination as to whether an adjustment to the maximum rates will be made, and, if an
adjustment is permitted, the appropriate amount of the adjustment. City may consider
increases or decreases in the Company’s total revenues and total cost of services when
reviewing an extraordinary rate adjustment request.

Company may not request an extraordinary increase in the maximum rates as a result of:
changes in fees or taxes such as Social Security, disability or income tax; changes in the
market value of Recyclables or processing costs for Recyclables or Green Waste;
inaccurate estimates by the Company of its cost of operations; or costs of compliance
with South Coast Air Quality Management District and Air Resource Board rules and
standards for Collection Vehicles.
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6.8

6.9

7.1

Supporting Information

Any request for an adjustment to the maximum rates due to extraordinary circumstances
and made pursuant to Section 6.7 shall be accompanied by all information requested by
the City to review the reasonableness of the extraordinary rate adjustment request,
including, but not limited to, financial and operating data regarding Company’s
operations in the City. City may require an audit of the supporting information by an
auditor selected by the City to be paid for by Company, and may impose any other
requirements it deems appropriate in the consideration of an extraordinary rate increase,
including changes to this Agreement.

Grants

From time to time, Federal, State or local agencies including the City may provide to
Company grants to assist in financing qualified programs provided by Company in the
City (including, without limitation, grants for diversion programs and related equipment,
alternative fuel vehicles and equipment, and Household Hazardous Waste Collection and
Disposal.) Company shall notify City upon receipt of any such grant funds that may be
used to fund services provided pursuant to the terms of this Agreement. Company agrees
that the total amount of compensation it receives from Customers hereunder, shall be
reduced by the amount of any such grant, unless the grant is used exclusively to pay for
new services. The City Council shall determine whether the reduction in Company’s
compensation shall be: (1) passed through to certain Waste Generators designated by City
as a reduction to maximum rates; (2) as an offset to the next increase to maximum rates
requested by Company as calculated in accordance with Sections 6.2 through 6.5; (3)
paid to City for use as City directs; or, (4) applied in any combination of (1) through (3).

ARTICLE 7
REVIEW OF SERVICES AND PERFORMANCE

Performance Hearing

In or about July 2008, and once in each Rate Year thereafter City may hold a public
hearing to review Company’s Solid Waste Collection efforts, source reduction,
processing and other diversion services and overall performance under this Agreement
(the “Solid Waste Services and Performance Review Hearing.”) The purpose of the Solid
Waste Services and Performance Review Hearing is to provide for a discussion and
review of technological, economic, and regulatory changes in Collection, source
reduction, Recycling, processing and Disposal to achieve a continuing, advanced Solid
Waste Collection, source reduction and Recycling and Disposal system; and to ensure
services are being provided by Company with adequate quality, effectiveness and
economy and in full compliance with the terms of this Agreement. Topics for discussion
and review at the Solid Waste Services and Performance Review Hearing shall include,
but shall not be limited to, services provided, feasibility of providing new services,
application of new technologies, Customer complaints, amendments to this Agreement,
developments in the law, new initiatives for meeting or exceeding AB 939’s goals,
regulatory constraints and Company performance. City and Company may each select
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7.2

additional topics for discussion at any Solid Waste Services and Performance Review
Hearing. '

City shall notify Company of its intent to hold a Solid Waste Services and Performance
Review Hearing at least ninety (90) days in advance thereof. Forty-five (45) days after
receiving notice from City of a Solid Waste Services and Performance Review Hearing,
Company shall submit a report to City which may contain such information as it wished
to have considered, and shall contain the following:

a. Current diversion rates and a report on Company’s outreach activities for the past
year.
b. Recommended changes and/or new services to improve the City’s ability to meet

the goals of AB 939 and to contain costs and minimize impacts on rates.
C. Any specific plans for provision of changed or new services by Company.

The reports required by this Agreement regarding Customer complaints shall be used as
one basis for review of Company’s performance, and Company may submit other
relevant performance information and reports for consideration at the Solid Waste
Services and Performance Review Hearing. In addition to the above, City may request
Company to submit any other specific information relating to its performance for
consideration at the Solid Waste Services and Performance Review Hearing, and any
Customer may submit comments or complaints during or before the Hearing, either orally
or in writing. Company shall be present at and participate in the Solid Waste Services
and Performance Review Hearing.

As a result of its findings following any Solid Waste Services and Performance Review
Hearing, City may require Company to provide expanded or new services within a
reasonable time and City may direct or take corrective actions for any performance
inadequacies (although nothing contained in this provision should be construed as
requiring City to hold a Solid Waste Services and Performance Review Hearing in order
to enforce any rights or remedies it has pursuant to the terms hereof.) Should City
require expanded or new services as a remedy for Company’s failure to perform its
obligations hereunder, no additional compensation shall be due for such services.

~ Performance Satisfaction Survey

If requested by the City, Company will create and conduct a survey at Company’s
expense in preparation for any Solid Waste Services and Performance Review Hearing
held pursuant to Section 7.1. City shall notify Company of its desire for such a survey at
least 90 days in advance of the Solid Waste Services and Performance Review Hearing.
The purpose of the survey is to determine Customer satisfaction with current Collection
services and Customer service provided by the Company. The Survey will be distributed
to a minimum of 10% of the Customers, selected at random. Company shall obtain
City’s approval of the survey’s content, format, and mailing list prior to its distribution.
The City may require that Company have Customer responses to the survey returned
directly to the City. The Survey results shall be made available to the City 30 days prior
to the Solid Waste Services and Performance Review Hearing.
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8.1

8.2

ARTICLE 8
RECORDS, REPORTS AND INFORMATION REQUIREMENTS

General

Company shall maintain such accounting, statistical and other records related to its
performance under this Agreement as shall be necessary to develop the financial
statements and other reports required by this Agreement. Also, Company agrees to
conduct data collection, information and record keeping, and reporting activities needed
to comply with applicable laws and regulations and to meet the reporting and Solid Waste
program management needs of City. To this extent, such requirements set out in this and
other Articles of this Agreement shall not be considered limiting or necessarily complete.
In particular, this Article is intended to only highlight the general nature of records and
reports and is not meant to define exactly what the records and reports are to be and their
content. Further, with the written direction or approval of City, the records and reports to
be maintained and provided by Company in accordance with this and other Articles of the
Agreement shall be adjusted in number, format, or frequency.

Records
8.2.1 General

Company shall maintain records required to conduct its operations, to support requests it
may make to City, and to respond to requests from City in the conduct of City business.
Adequate record security shall be maintained to preserve records from events that can be
reasonably anticipated such as a fire, theft and earthquake. Electronically maintained
data/records shall be protected and backed up. All records shall be maintained for five
(5) years after the expiration of this Agreement.

Company agrees that all required records relating to operations addressed in this
Agreement shall be provided or made available to City and its official representatives
during normal business hours. City may have access to, review, copy or otherwise utilize
any of the records described in this Section for any purpose whatsoever. Such records
include, but are not limited to financial, solid waste, CERCLA and disposal records.

8.2.2 Financial Records

Company shall maintain financial records relating to its operations pursuant to this
Agreement separate and segregated from such records relating to its other operations.

Company shall maintain at least the following records:

a. Audited financial statements for the Company as a whole (which, to the degree
permitted by law, shall not be deemed to be public records and shall be kept
confidential by City as provided in Section 12.16);

b. Statements of revenue and expense for this Agreement segregated from the other
operations of Company (including without limitation those operations of
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Company in surrounding jurisdictions which are not covered by this Agreement),
including a description of segregation methodology; and,

C. Complete descriptions of related party transactions (corporate and/or regional
management fees, inter-company profits from transfer, processing or disposal
operations).

8.2.3 Solid Waste Records

Company shall maintain the following records relating to its operations pursuant to this
Agreement:

a. Customer services and Billing records;

b. Records of tons Collected, processed, diverted and disposed by waste stream
(Refuse, Recycling, Green Waste), and the Facility used for such tonnages
(transfer station, MRF, Transformation Facility or landfill);

c. Quantity of Recyclable Materials recovered by material type, as well as quantity
of material diverted from landfills in compliance with AB 939;

d. Special annual cleanup event results, including tons disposed and diverted,

e. Routes;

f Facilities, equipment and personnel used;

8. Facilities and ecjuipment_ operations, maintenance and repair;

h. Number of Refuse, Recycling, and Green Waste Containers in service pursuant to

this Agreement, and their locations;
1. Complaints; and,
j- Missed pickups.
8.2.4  CERCLA Defense Records

City views the ability to defend against the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) and related litigation as a matter of great
importance. For this reason, the City regards the ability to prove where Solid Waste
Collected in the City was taken for Disposal, as well as where it was not taken, to be
matters of concern. Company shall maintain data retention and preservation systems
which can establish where Solid Waste Collected in the City was landfilled (and therefore
establish where it was not landfilled) for not less than five (5) years following the
termination of this Agreement, and agrees to notify City’s Risk Manager and City
Attorney before destroying such records thereafter. At any time, including after the
expiration of the Term hereof, Company shall provide copies of such records to City.
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The requirements of this Section shall survive the expiration of the Term of this
Agreement.

8.2.5  Disposal Records

Company shall maintain records of Disposal of all Solid Waste Collected in City for the
period of this Agreement and all extensions to this Agreement or successor Agreements.
In the event Company discontinues providing Solid Waste Handling Services to City,
Company shall provide all records of Disposal or processing of all Solid Waste Collected
in City within thirty (30) days of discontinuing service. Records shall be in chronological
and organized form and readily and easily interpreted.

8.2.6  Other Programs’ Records

Records for other programs shall be tailored to specific needs. In general, they shall

include:

a. Plans, tasks, and milestones; and,

b. Accomplishments in terms such as dates, activities conducted, quantities of
products used, produced or distributed, and numbers of participants and
responses.

8.2.7 Cost of Audit

City may conduct an audit of the Company’s records or operations at any time to verify
its performance of the terms of this Agreement, including in connection with verifying
billing and rates, Franchise Fee or Recycling Fee payments, tonnage reports, general
performance, route requirements, or any other information or obligation required under
this Agreement. Company shall pay up to Fifty Thousand Dollars ($50,000.00) of the
cost of audits (if conducted) every two Rate Years. Should any audit conducted or
authorized by the City disclose that Franchise Fees or other fees payable by the Company
were underpaid by two percent (2%) or more, or that more than two percent (2%) of the
Customers were inaccurately Billed, for the period under review, Company shall pay for
the full cost of the audit. Company shall also pay the full cost of any audit intended to
determine its compliance with the Solid Waste diversion requirements set forth herein
should the stated diversion requirements not be met.

8.2.8 Payments and Refunds

Should an audit disclose that the Franchise Fees payable by the Company were underpaid
or that Customers were overcharged for the period under review, Company shall pay to
City any underpayment of Franchise Fees and/or refund to Company’s Customers any
overcharges within thirty (30) days following the date upon which the audit report is
issued. Undercharges shall not be Billed in arrears for more than ninety (90) days of
service, with any remaining undercharges absorbed by the Company. Should an audit
disclose that Franchise Fees were overpaid, City shall credit such amounts against future
Franchise Fees payable by Company.
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83

Reports
831 Report Formats and Schedule

Records shall be maintained in forms and by methods that facilitate flexible use of data
contained in them to structure reports, as needed. Reports are intended to compile
recorded data into useful forms of information that can be used to, among other things:

a. Determine and adjust the maximum allowable rates and evaluate the financial
efficacy of operations;

b. Evaluate past and expected progress towards achieving AB 939 goals and
objectives;

c. Determine needs for adjustment to programs; and,
d. Evaluate Customer service and complaints.

Company may propose report formats that are responsive to the objectives and audiences
for each report. The format of each report shall be approved by City. In addition to
submitting all reports on paper, Company agrees to submit all reports in an electronic
format approved by the City, compatible with City’s software/computers at no additional

charge.

Monthly reports shall be submitted within twenty (20) calendar days after the end of the
report month. Quarterly reports shall be submitted within twenty (20) calendar days after
the end of the calendar quarter. Annual reports shall be submitted before January 31st
following the reporting year. If requested, the Company’s complaint summary, described
below, shall be sent to the City Manager within five (5) days of any request.

All reports shall be submitted to:

City Manager

City of Dana Point
33282 Golden Lantern
Dana Point, CA 92620

8.3.2  Monthly Reports

The information listed below shall be the minimum reported by Company to City on a
monthly basis:

8.3.2.1 Regular Services

Solid Waste Collected by Company for each month, sorted by type of Solid Waste
(Refuse, Recycling, Green Waste) in tons, and the Facilities where the tons were

processed or disposed.
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| Warning notices issued for contaminated Recyclable Materials, and Green Waste

Containers.

Narrative summary of problems encountered (including scavenging) and actions
taken with recommendations for City, as appropriate.

8.3.3  Quarterly Reports

The following information shall be the minimum reported by Company to City on a

quarterly basis:

a. The information required in the monthly reports;

b. The complaint summary for the quarter summarized by nature of complaints on a
compatible computer disc.

C. Copies of promotional and public education materials sent during the quarter.

d. Description of Company outreach activities conducted the previous quarter.

e. Such other information or reports that the City may reasonably request or require.

8.3.4  Annual Report

The following information is the minimum which shall be reported by Company to City
on an annual basis. The annual report is to be essentially in the form and content of the
monthly and quarterly reports, but shall also include:

a.
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A complete inventory of equipment used to provide all services (such as vehicles
and Containers by size and waste stream type Container is used for).

Results of route audits, including a summary of the number of Containers by size
and type of service (Refuse, Recycling, Green Waste).

Environmental Litigation Defense records required under Section 8.2.4.

General information about the Company, including a list of officers and members
of its board of directors, most recent annual report and other periodic public
financial reports of the Company and its subsidiaries and Affiliated companies,
and of other entities that may perform services under this Agreement, as the City
may request.

Copy of Hazardous Substance diversion records showing types and quantities, if
any, of Hazardous Substances that were inadvertently Collected, but diverted
from landfilling.

Number of routes and route hours per day by type of service.
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8.4

8.5

8.3.5 Financial Report

The City may require that Company provide Company’s financial reports/statements for
the most recently completed fiscal year in connection with an extraordinary rate
adjustment request, any audit, or any effort to verify information required under this
Agreement.

Financial statements shall include a supplemental schedule showing Company’s results of
operations, including the specific revenues and expenses in connection with the
operations provided for in this Agreement, separated from others included in such
financial statements. The financial statements and footnotes shall be prepared in
accordance with Generally Accepted Accounting Principles (GAAP) and audited, in
accordance with Generally Accepted Auditing Standards (GAAS) by a certified public
accountant (CPA) licensed (in good standing) to practice public accounting in the State of
California as determined by the State of California Department of Consumer Affairs
Board of Accountancy.  The cost for preparation of the financial statements and audit
shall be borne by Company as a direct cost of service. In addition, Company shall
provide to City the supplemental schedule on a compiled basis.

Adverse Information
8.4.1 Reporting Adverse Information.

Company shall provide City two copies (one to the City Manager, one to the City
Attorney) of all reports, pleadings, applications, notifications, Notices of Violation,
communications or other material relating in any way to Company’s performance of
services pursuant to this Agreement, submitted by Company to, or received by Company
from, the United States or California Environmental Protection Agency, the CIWMB, the
Securities and Exchange Commission or any other federal, state or local agency,
including any federal or state court. Copies shall be submitted to City within 30 days of
receipt by Company, or sooner if reasonably apparent that to do so is materially relevant,
and any responses by Company shall be submitted to City simultaneously with
Company’s filing or submission of such matters with said agencies. Company’s routine
correspondence to said agencies need not be routinely submitted to City, but shall be
made available to City promptly upon City’s written request.

Right to Inspect Records

City shall have the right to inspect, copy or review the specific documents or records
required expressly or by inference pursuant to this Agreement, or any other similar
records or reports of Company or its Affiliates that City shall deem, in its sole discretion,
necessary to evaluate annual reports, compensation applications provided for in this
Agreement and Company’s performance provided for in this Agreement. Company shall
make all records and documents to be reviewed and inspected by the City as a part of any
audit or other record review conducted by the City, available for the City’s review,
inspection and copying within forty-eight (48) hours of receiving written notice from the
City requesting the same.
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8.6

9.1

Failure to Report

The refusal or failure of Company to file any required reports, or to provide required
information to City, or the inclusion of any materially false or misleading statement or
representation by Company in such report shall be deemed a material breach of the
Agreement as described in Section 11.1 and shall subject Company to all remedies which
are available to the City under the Agreement or otherwise.

ARTICLE 9
INDEMNIFICATION, INSURANCE, BOND AND LETTER OF CREDIT

Indemnification

Company hereby agrees to and shall indemnify and hold harmless City, its elected and
appointed boards, commissions, officers, employees, and agents (collectively,
indemnities) from and against any and all loss, liability, penalty, forfeiture, claim,
demand, action, proceeding or suit in law or equity of any and every kind and description
(including, but not limited to, injury to and death of any Person and damage to property,
or for contribution or indemnity claimed by third parties) arising or resulting from and in
any way connected with (1) the negligence or willful misconduct of Company, its
officers, employees, agents, Companies and/or subcontractors in performing services
under this Agreement; (2) the failure of Company, its officers, employees, agents,
Companies and/or subcontractors to comply in all respects with the provisions of this
Agreement, applicable laws (including, without limitation, the Environmental Laws),
ordinances and regulations, and/or applicable permits and licenses; (3) the acts of
Company, its officers, employees, agents, Companies and/or subcontractors in
performing services under this Agreement for which strict liability is imposed by law
(including, without limitation, the Environmental Laws). The foregoing indemnity shall
apply regardless of whether such loss, liability, penalty, forfeiture, claim, demand, action,
proceeding, suit, injury, death or damage is also caused in part by any of the indemnities
negligence, but shall not extend to matters resulting from the indemnities gross
negligence, or willful misconduct. Company further agrees to and shall, upon demand of
City, at Company’s sole cost and expense, defend (with attorneys acceptable to City)
City, its elected and appointed boards and commissions, officers, employees, and agents
against any claims, actions, suits in law or equity or other proceedings, whether judicial,
quasi-judicial or administrative in nature, arising or resulting from any of the
aforementioned events, and to reimburse the City for any and all costs and expenses City
incurs in providing any such defense, either before, during or after the time Company
elects to provide such defense, including any and all costs incurred in overseeing any
defense to be provided herein by Company.

Company, upon demand of the City, made by and through the City Attorney, shall protect
City and appear in and defend the City and its elected officials, officers, employees and
agents, in any claims or actions by third parties, whether judicial, administrative or
otherwise, including, but not limited to disputes and litigation over the definitions of
“Solid Waste” or “Recyclable Material,” the scope of the rights granted herein, conflicts
between the rights granted herein and rights asserted by other Persons, or the limits of
City’s authority with respect to the grant of licenses, or agreements, exclusive or
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9.2

otherwise, asserting rights under the Dormant Commerce Clause or any other federal or
state laws to provide Solid Waste Handling Services in the City.

The obligations of Company set forth in this Section shall not terminate or expire, shall
be given the broadest possible interpretation, and shall survive the expiration or earlier
termination of this Agreement.

Hazardous Substances Indemnification

Without regard to any insurance coverage or requirements, and without limiting the
above general indemnification obligation in any way, Company specifically agrees to and
shall, to the maximum extent permitted by law, defend (with counsel acceptable to City)
reimburse, indemnify, and hold City and its past and present officers, council members,
employees, consultants and agents (hereinafter “Indemnified Parties™) harmless from and
against any and all claims, actions, liabilities, damages, demands, judgments, losses,
costs, liens, expenses, suits, actions, attorneys’ fees, consultant fees, penalties and any
and all other losses, damages, fees and expenses of whatever kind or nature (“Claims™)
(including but not limited to response costs, investigative costs, assessment costs,
monitoring costs, treatment costs, cleanup costs, removal costs, remediation costs, and
similar costs, damages and expenses) that arise out of or are alleged to arise out of or in
any way relate to any action, inaction or omission of Company that:

a. ‘results in any demand, claim, notice, order, or lawsuit, asserting that any
Indemnified Party is liable, responsible or in anyway obligated to investigate,
assess, monitor, study, test, treat, remove, remediate, or otherwise cleanup, any
Hazardous Contaminant (as defined herein); or

b. relates to material collected, transported, recycled, processed, treated or disposed
of by Company.

Cdmpany’s obligations pursuant to this Section shall apply, without limitation, to:

a. any Claims brought pursuant to or based on the provisions of the Environmental
Laws, including without limitation the Comprehensive Environmental Response,
Compensation and Liability Act (“CERCLA”), 42 U.S.C. § 9601 et seq., the
Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6901 et seq.,
the Carpenter-Presley-Tanner Hazardous Substances Account Act (California
Health & Safety Code Sections 25300 et seq.), the California Hazardous Waste
Control Laws (California Health and Safety Code Sections 25100 et seq.), the
California Porter-Cologne Act (California Water Code Section 13000 et seq.), and
any and all amendments and regulations thereto, and any other Federal, State,
regional or local environmental statutory or regulatory provision;

b. any Claims based on or arising out of or alleged to be arising out of the
ownership, use, lease, sale, design, construction, maintenance or operation by
Company of any Facility;
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9.3

c. any Claims based on or arising out of or alleged to be arising out of the
marketing, sale, distribution, storage, transportation, disposal, processing or use of
any materials recovered by Company;

d. any Claims based on or arising out of or alleged to be arising out of any breach of
any express or implied warranty, representation or covenant arising out of or in
connection with this Agreement.

The foregoing indemnity and defense obligations shall apply irrespective of the
negligence or willful misconduct of Company or any Affiliate of Company.

For purposes of this Agreement, the term “Hazardous Contaminant” shall mean any
“hazardous material,” as that term is defined under California Health & Safety Code
Section 25501(0); any “hazardous substance,” as that term is defined herein or under
California Health & Safety Code Sections 25281(h), 25501(p), 25501.1 and under Title
42, Section 9601(14) of the United States Code; any “hazardous waste,” as that term is
defined herein and under Title 42, Section 6903(5) of the United States Code and under
California Health & Safety Code Section 25501(q); any chemical which the Governor has
identified as a chemical known to the State to cause cancer or reproductive toxicity
pursuant to California Health & Safety Code Section 25249.8; any crude oil or refined or
unrefined petroleum product or any fraction or derivative thereof; and any asbestos or
asbestos-containing material. The term “Hazardous Contaminant™ shall also include any
and all amendments to the above-referenced statutory and regulatory provisions made
before or after the date of execution of this Agreement.

The provisions of this Section shall not terminate or expire, shall be given the broadest
possible interpretation and shall survive the expiration or earlier termination of this
Agreement.

AB 939 Obligations, Guarantee, and Indemnification.
9.3.1 Warranties and Representations.

Company warrants and represents that it is aware of and familiar with City’s Source
Reduction and Recycling Element (the “SRRE”), that it is familiar with City’s waste
stream, that it is familiar with City’s efforts to comply with AB 939 (including the fact
City was granted an SB 1066 extension, and the fact City has received a Letter of
Concern regarding its compliance with AB 939 from the CIWMB), and that it has the
ability to and will provide sufficient programs and services to ensure that City will meet
or exceed the diversion requirements (including, without limitation, amounts of Solid

Waste to be diverted, time frames for diversion, and any other requirements) imposed by

State Law, and the CIWMB, including those set forth in AB 939, and all amendments
thereto and related legislation, and that it shall do so without imposing any costs or fees
other than those for which maximum rates are set forth on the attached Exhibit 1
(including if new programs are implemented which are not called out herein as more fully
set forth below.) Notwithstanding any other provision of this Agreement to the contrary,
should the 50% diversion goal currently set forth in AB 939 be increased by any
subsequent law or regulation, Company may thereafter notify City in writing that as a
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result of said increase it is either unable or unwilling comply with the warranties and
representations, and/or the other obligations, set forth in Section 9.3.1 through Section
9.3.4 hereof, and this Agreement will automatically terminate 12 months following the
date of such notice; provided, however, Company shall not be excused of its obligations
set forth in Sections 9.3.1 through 9.3.4 as applicable to AB 939’s current 50% diversion
goal prior to termination.

9.3.2  Waste reduction and program implementation.

Company shall implement the programs identified in the Source Reduction and
Recycling Element (SRRE) and Household Hazardous Wastes Element (HHWE) of the
City’s General Plan immediately upon the Commencement Date, and will implement any
programs required by any amendments or modifications thereto. Company’s monthly,
quarterly and annual written reports shall be in a form adequate to meet City’s filing and
reporting requirements to the CIWMB, including as required by AB 939. Company shall
be responsible to prepare, or assist City with the preparation of, all reports and other
information that are in any way related to the Collection of Solid Waste and the diversion
of Solid Waste from landfills, as may be required by any agency, including specifically,
the State of California. ’

9.3.3 Guarantee and Indemnification,

Company warrants and guaranties that it will carry out its obligations under this
Agreement such that both it and City will at all times be in compliance with the
requirements of AB 939 and to ensure that City will meet or exceed the diversion
requirements (including, without limitation, amounts of Solid Waste to be diverted, time
frames for diversion, and any other requirements) imposed by the State, including as set
forth in AB 939, and all amendments thereto as well as related legislation. In this regard
Company agrees that it will, in addition to any other requirement contained herein, at its
sole cost and expense:

a. to the extent legally permitted, defend, with counsel approved by City, indemnify,
and hold harmless City and City’s officials, employees, and agents from and
against all fines and/or penalties and other liabilities which may be imposed by
the CIWMB or any other regulatory agency if: (1) Company fails or refuses to
timely provide information relating to its operations which is required pursuant to
this Agreement or AB 939 and such failure or refusal prevents or delays City from
submitting reports required by AB 939 in a timely manner; or (2) the source
reduction and Recycling goals, diversion goals, program implementation
requirements, or any other requirements of AB 939 are not met with respect to the
waste stream Collected under this Agreement.

b. assist City in responding to inquires from the CIWMB;

c. assist City in preparing for, and participating in, the CIWMB’s biannual review of
City’s SRRE pursuant to Public Resources Code Section 41825,

d. assist City in applying for any extension, including under Public Resources Code
Section 41820, if so directed by City;
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9.4

€. assist City in any hearing conducted by the CIWMB relating to City’s compliance
with AB 939; _

f. assist City with the development of and implement a public awareness and
education program that is consistent with the City’s SRRE and Household
Hazardous Waste Element, as well as any related requirements of AB 939;

g. provide City with Recycling, source reduction, and other AB 939 related technical
assistance;

h. defend, with counsel acceptable to City, Cify and City’s officials, employees, and
agents against the imposition of fines and/or penalties, or any other liabilities,
issued by the CIWMB pursuant to AB 939;

i be responsible for and pay, any fees, penalties or other costs imposed against the
City by the CIWMB, and indemnify and hold harmless City from and against any
fines, penalties, or other liabilities, levied against it for violation of AB 939’s
diversion requirements, or violation of any other provision of AB 939, arising
from or in any way related to Company’s performance of its obligations under
this Agreement;

9.3.4  Implementation of Additional Diversion Services

In the event City does not meet the diversion requirements imposed by State Law,
including those imposed by AB 939, with respect to all waste generated in City, and
implements any programs in order to comply with the requirements thereof, either
voluntarily or due to any requirement that may be imposed upon it, City may direct
Company to perform additional services (including new diversion programs) or modify
the manner in which it performs existing services or Bills for services pursuant to the
provisions of this Agreement. Pilot programs and innovative services which may entail
new Collection methods, different kinds of services and/or new requirements for Waste
Generators, and use of new or alternative waste processing and disposal technologies are
included among the kinds of changes which City may direct.

Insurance

Company shall procure and maintain during the entire Term of this Agreement the
following types of insurance, and shall maintain the following minimum levels of
coverage, which shall apply to any claims which may arise from or in connection with
Company’s performance hereunder or the actions or inactions of any of Company’s
officers, agents, representatives, employees, or subcontractors in connection with
Company’s performance. The insurance requirements hereunder in no way limit
Company’s various defense and indemnification obligations, or any other obligations as
set forth herein.

9.4.1 Minimum Scope of Insurance.

Coverage shall be at least as broad as:
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1. The most recent editions of Insurance Services Office Commercial General
Liability coverage (“occurrence” form CG 00 01).

2. The most recent editions of Insurance Services Office form number CA 00 01
1001 covering Automobile Liability, code 1 “any auto”.

3. Workers” Compensation insurance as required by the Labor Code of the State of
California and Employers Liability insurance.

9.4.2  Minimum Limits of Insurance.
Company shall maintain in force for the term of this Agreement limits no less than:

a. Comprehensive General Liability: Ten Million Dollars ($10,000,000) limit
aggregate and Ten Million Dollars ($10,000,000) limit per occurrence for bodily
injury, personal injury and property damage. Such limits can be achieved through
a combination of primary and excess liability policies.

b. Automobile Liability: Ten Million Dollars ($10,000,000) limit aggregate and Ten
Million Dollars ($10,000,000) limit per accident for bodily injury and property
damage. Such limits can be achieved through a combination of primary and
excess liability policies. :

c. Workers” Compensation and Employers Liability: Workers’ compensation limits
as required by the Labor Code of the State of California and Employers Liability
limits of One Million Dollars ($1,000,000) per accident.

9.4.3 Deductibles and Self-Insured Retentions.

Any deductibles or self-insured retentions must be declared to and approved by City. If,
in the reasonable opinion of the City, Company does not have sufficient financial
resources to protect the City from exposure with respect to any deductibles or self-
insured retentions, at the option of City, either: the insurer shall reduce or eliminate such
deductibles or self-insured retention’s as respects City, its officials, employees and
agents; or Company shall procure a bond guaranteeing payment of losses and related
investigations, claim administration and defense expenses.

9.44  Other Insurance Provisions.
The policies are to contain, or be endorsed to contain, the following provisions:
9.4.4.1 General Liability and Automobile Liability Coverages

City, its elective and appointive boards, commissions, officials, employees, agents
and volunteers are to be named as additional insureds as respects: liability arising
out of activities performed by or on behalf of Company; Premises owned, leased
or used by Company; or vehicles owned, leased, hired or borrowed by Company.
The coverage shall contain no special limitations on the scope of protection
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afforded to City, its elective and appointive boards, commissions, officials,
employees, agents or volunteers.

Company’s insurance coverage shall be primary insurance as respects City, its
elective and appointive boards, commissions, officials, employees, agents and
volunteers. Any insurance or self-insurance maintained by City, its officials,
elective and appointive boards, commissions, employees, agents or volunteers
shall be excess of Company’s insurance and shall not contribute with it.

Any failure to comply with reporting provisions of the policies shall not affect
coverage provided to City, its officials, elective and appointive boards,
commissions, employees, agents or volunteers.

Coverage shall state that Company’s insurance shall apply separately to each
insured against whom claim is made or suit is brought, except with respect to the
limits of the insurer’s liability.

9.4.42 Workers’ Compensation and Employers Liability Coverage

The insurer shall agree to waive all rights of subrogation against City, its officials,
elective and appointive boards, commissions, employees, agents and volunteers
for losses arising from work performed by Company for City.

9.4.4.3 All Coverages

Each insurance policy required by this clause shall be endorsed to state that
coverage shall not be suspended, voided, canceled by either party, reduced in
coverage or in limits except after thirty (30) days’ prior written notice by certified
mail, return receipt requested, has been given to City.

9.4.5  Acceptability of Insurers.

The insurance policies required by this Section shall be issued by an insurance company
or companies authorized to do business in the State of California and with a rating in the
most recent edition of Best’s Insurance Reports of size category VII or larger and a rating
classification of A or better, unless otherwise approved by the City Manager. ‘

9.4.6  Verification of Coverage.

Company shall furnish City with certificates of insurance and with original endorsements
affecting coverage required by this Article. The certificates and endorsements for each
insurance policy are to be signed by a Person authorized by that insurer to bind coverage
on its behalf. The certificates and endorsements are to be on forms provided by or
acceptable to City and are to be received and approved by City before work commences.
City reserves the right to require complete, certified copies of all required insurance
policies, at any time.
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9.5

9.6

9.7

9.8

~ Faithful Performance Bond

Concurrently with execution of this Agreement, Company shall deliver to City a
performance bond in the sum of the amount of Two Hundred Fifty Thousand Dollars
($250,000.00), in a form subject to the approval of the City Attorney and substantially
similar to the form provided in Exhibit 4 , which secures the faithful performance of this
Agreement, including, without limitation, payment of any penalty and the funding of any
work to cure a breach of this Agreement, unless such requirement is waived by the City
Manager. The bond shall contain the original notarized signature of an authorized officer
of the surety and affixed thereto shall be a certified and current copy of his power of
attorney. The bond shall be unconditional and remain in force during the entire term of
the Agreement and shall be null and void at the conclusion of the term of this Agreement
only if the Company promptly and faithfully performs all terms and conditions of this
Agreement.

Faithful Performance Letter of Credit

In addition to the performance bond noted in Section 9.5 above, Company shall furnish
an irrevocable letter of credit drawn upon a financial -institution with an office within
Fifty (50) miles of City in the amount of Two Hundred Fifty Thousand Dollars
($250,000), in a form acceptable to the City attorney as security for the performance of
this Agreement (the “LOC”). The LOC shall be the sole responsibility of Company, and
shall be released within thirty days after both (i) the expiration of the term of this
Agreement, or upon the earlier termination hereof; and (ii) Company’s satisfactory
performance of all obligations hereunder.

Forfeiture of Performance Bond

In the event Company shall for any reason become unable to, or fail in any way to,
perform as required by this Agreement, City may declare a portion or all of the
performance bond which is necessary to recompense and make whole the City, forfeited
to the City. Upon partial or full forfeiture of the performance bond, Company shall
restore the performance bond to its face amount within thirty (30) days of the City’s
declaration. Failure to restore the performance bond to its full amount within thirty (30)
days shall be a material breach of the Agreement.

Forfeiture of Letter Of Credit

Thirty (30) days following City providing Company with written notice of its failure to
pay City any amount owing under this Agreement, or to otherwise fail to perform
hereunder, the LOC may be drawn upon by City for purposes including, but not limited
to:

a. Payment of sums due under the terms of this Agreement which Company has
failed to timely pay to City.

b. Reimbursement of costs borne by City to correct violations of this Agreement not
corrected by Company.
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City may draw upon the entire Letter of Credit and convert it to a cash deposit if
Company fails to cause the Letter of Credit to be extended or replaced with another
satisfactory letter of credit no later than sixty (60) days prior to its expiration during the
term hereof.

ARTICLE 10
CITY’S RIGHT TO PERFORM SERVICE

10.1 General

In the event that Company, for any reason whatsoever, fails, refuses or is unable to
provide any or all of the Solid Waste Handling Services as required by this Agreement, at
the time and in the manner provided in this Agreement, and if, as a result thereof, Solid
Waste should accumulate in City to such an extent, in such a manner, or for such a time
that such accumulation endangers or menaces the public health, safety or welfare, then
City shall have the right, but not the obligation, upon forty-eight (48) hour prior written
notice to Company during the period of such emergency as determined by City, (1) to
perform, or cause to be performed, such services itself with its own or other personnel
without liability to Company; and/or (2) to take possession of any or all of Company’s
land, equipment and other property used or useful in the Collection and transportation of
Solid Waste, and to use such property to Collect and transport any Solid Waste generated
within City which Company would otherwise be obligated to Collect, transport and
properly dispose of or process pursuant to this Agreement.

Notice of Company’s failure, refusal or neglect to provide Solid Waste Handling Services
as required by this Agreement may be given orally by telephone to Company at its
principal office and shall be effective immediately. Written confirmation of such oral
notification shall be sent to Company within twenty-four (24) hours of the oral
notification.

Company further agrees that in such event:

a. It will take direction from City to effect the transfer of possession of equipment
and property to City for City’s use, or for use by any Person or entity designated
by the City.

b. It will, if City so requests, keep in good repair and condition all of such

equipment and property, provide all motor vehicles with fuel, oil and other
service, and provide such other service as may be necessary to maintain said
property in operational condition. City agrees that it assumes complete
responsibility for the proper and normal use of such equipment and facilities
while in its possession.

c. City may immediately engage all or any personnel necessary or useful for the
Collection and transportation of Solid Waste, including, if City so desires,
employees previously or then employed by Company, Company further agrees, if
City so requests, to furnish City the services of any or all management or office
Personnel employed by Company whose services are necessary or useful for Solid
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Waste Collection, transportation, processing and Disposal operations and for the
Billing and Collection of fees for these services.

Billing and Compensation to City During City’s Possession

During such time that City is providing Solid Waste Handling Services, as above
provided, Company shall Bill and collect payment from all Customers who are provided
services by City. Company further agrees that, in such event, it shall reimburse City for
any and all costs and expenses incurred by City in taking over possession of the above-
mentioned equipment and facilities and in providing Solid Waste Handling Services in
such manner and to an extent as would otherwise be required of Company under the
Terms of this Agreement. Such reimbursement shall be made from time to time after
submission by City to Company of each statement listing such costs and expenses, but in
no event later than five (5) working days from and after each such submission. In
addition, Company shall pay City an amount equal to the profits Company is entitled to
receive from Billings sent to Customers for Solid Waste Handling Services which
services are not provided by Company due to the conditions noted in this Section. Such
payment shall be due on the date which is 30 days following the date upon which both
the City’s temporary possession of Company’s equipment has ended and Company’s
Bills to Customers for such period have become due.

City’s Possession Not A Taking

It is expressly agreed between the Parties that City’s exercise of its rights under this
Article (1) does not constitute a taking of private property for which compensation must
be paid, (2) shall not create any liability on the part of City to Company, and (3) does not
exempt Company from any of the indemnity and insurance provisions of this Agreement,
which are meant to extend to circumstances arising under this Section provided that the
Company is not required to indemnify the City against claims and damages arising from
the sole negligence of the City, its elective and appointive boards, commissions, officers,
employees and agents in the operation of Collection Vehicles during the time the City has
taken possession of such vehicles.

Duration of City’s Possession

City’s right pursuant to this Article to retain temporary possession of Company’s
facilities and equipment, and to render Collection services, shall terminate when City
reasonably determines that such services can be resumed by Company, or when City no
longer reasonably requires such property or equipment. In any case, City has no
obligation to maintain possession of Company’s property or equipment and/or continue
its use for any period of time and may at any time, in its sole discretion, relinquish
possession to Company.
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ARTICLE 11
DEFAULT, REMEDIES AND LIQUIDATED DAMAGES

Eveats of Default

All provisions of the Franchise and this Agreement to be performed by Company are
considered material. Each of the following shall constitute an event of default:

11.1.1  Fraud or Deceit or Misrepresentation.

If the Company engages in, or attempts to practice, any fraud or deceit upon the City or
makes a misrepresentation regarding material information to the City.

11.1.2  Insolvency or Bankruptcy.

If Company becomes insolvent, unable, or unwilling to pay its debts, files a bankruptcy
petition or takes steps to liquidate its assets.

11.1.3  Failure to Maintain Coverage.

If Company fails to provide or maintain in full force and effect any insurance coverage,
or the performance bond or letter of credit, as required by this Agreement.

11.1.4 Violations of Regulation.

If Company violates any orders or filings of any regulatory body having jurisdiction over
Company which violation is material to Company’s performance under this Agreement,
provided that Company may contest any such orders or filings by appropriate
proceedings conducted in good faith, in which case no breach of the Franchise and this
Agreement shall be deemed to have occurred until a final decision adverse to the
Company is entered.

11.1.5 PFailure to Perform.

If Company ceases to provide all or a portion of the Solid Waste Handling Services as
required under this Agreement for a period of five (5) consecutive days or more, for any
reason within the control of Company, including labor disputes; or if Company fails to
perform its obligations in such a manner as to achieve the required diversion levels as set
forth herein.

11.1.6  Failure to Pay.

If Company fails to make any payments required under this Agreement within ten (10)
days of when due.

11.1.7  Failure to Cooperate with Audits.

If Company fails to complete, perform or cooperate with any audit as described by this
agreement.
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11.2

11.1.8 Failure to Submit Reports or Documentation.

If Company fails to complete or to provide required reports or documents to the City as
required by this agreement within sixty (60) days of their due date.

11.1.9 Acts or Omissions.

Any other act or omission by Company which violates the terms, conditions, or
requirements of this Agreement, AB 939, or any law, statute, ordinance, order, directive,
rule, or regulation issued thereunder, or the failure to correct or remedy any such
violation within the time set in the written notice of the violation or, if Company cannot
reasonably correct or remedy the breach within the time set forth in such notice, if
Company should fail to commence to correct or remedy such violation within the time set
forth in such notice and diligently effect such correction or remedy thereafter. This
Section is intended to be broadly interpreted so as to apply to any situation in which
Company or any of its officers, directors or employees are found guilty of any crime
related to the performance of this Agreement, or of any crime related to anti-trust
activities, illegal transport or Disposal of hazardous or toxic materials, or bribery of
public officials. The term “found guilty” shall be deemed to include any judicial
determination that Company or any of Company’s officers, directors or employees is
guilty as well as any admission of guilt by Company or any of Company’s officers,
directors or employees including, but not limited to, the plea of “guilty,” “nolo
contendere,” “no contest,” and “guilty to a lesser charge.”

11.1.10 Attachment.

The seizure of, attachment of, or levy on, the operating equipment of Company, including
without limits its equipment, maintenance or office facilities, or any part thereof, any or
all of which would have a material and adverse effect upon Company’s ability to perform
its obligations under this Agreement.

11.1.11 Failure to Provide Assurance of Performance.

If Company fails to provide reasonable assurances of performance as required under
Section 11.7.

Right to Cure

Company shall have forty-eight (48) hours from the time it is given notification by City
to cure any default arising under subsections 11.1.6 to 11.1.8, and 11.1.10 through
11.1.11 provided, however, that the City shall not be obligated to provide Company with
a notice and cure opportunity if the Company has committed the same or similar breach
within a twenty-four month period. It is expressly understood that Company is not
entitled to receive notice of default, or to cure such default, with respect to those matters
listed in subsections 11.1.1 through 11.1.5 and 11.1.9 above.

184/022390-0018
680881.08 a03/23/06 -65-



11.3

114

Right to Terminate Upon Default and Right to Specific Performance

If Company commits a material breach, including specifically any of the matters listed in
Section 11.1 above (and, if permitted to cure, does not cure it within the time specified to
cure), City shall be entitled to unilaterally terminate this Agreement. Should City decide
to terminate this Agreement upon a default by Company, City shall have the right to do
so upon giving ten (10) days notice to Company, and shall not be required to take any
further action (such as holding any hearing, bringing any suit or taking any other action.)

City’s right to terminate this Agreement is not an exclusive remedy, and City’s
termination of this Agreement shall not constitute an election of remedies. Instead, such -
remedies shall be in addition to any and all other legal and equitable rights and remedies
which City may have.

By virtue of the nature of this Agreement, the urgency of timely continuous and high-
quality service, the time required to effect alternative service, and the rights granted by
City to Company, the remedy of damages for a breach hereof by Company is inadequate
and City shall be entitled to seek injunctive relief and/or specific performance of any
breach of this Agreement.

Liquidated Damages
11.4.1 General

The City finds, and Company agrees, that as of the time of the execution of this
Agreement, it is impractical, if not impossible, to reasonably ascertain the extent of
damages which shall be incurred by City as a result of a breach by Company of certain
specific obligations under this Agreement. The factors relating to the impracticability of
ascertaining damages include, but are not limited to, the fact that: (i) substantial damage
results to members of the public who are denied services or denied quality or reliable
service; (ii) such breaches cause inconvenience, anxiety, frustration, and deprivation of
the benefits of the Agreement to individual members of the general public for whose
benefit this Agreement exists, in subjective ways and in varying degrees of intensity
which are incapable of measurement in precise monetary terms; (iii) that the services that
are the subject of this Agreement might be available at substantially lower costs than
alternative services and the monetary loss resulting from denial of services or denial of
quality or reliable services is impossible to calculate in precise monetary terms; and (iv)
the termination of this Agreement for such specific breaches, and other remedies are, at
best, a means of future correction and not remedies which make the public whole for past
breaches.

11.4.2 Service Performance Standards; Liquidated Damages for Failure to Meet
Standards.

The parties further acknowledge that consistent, reliable Solid Waste Handling Service is
of utmost importance to City and that City has considered and relied on Company’s
representations as to its quality of service commitment in entering this Agreement with it.
The parties further recognize that some quantified standards of performance are
necessary and appropriate to ensure consistent and reliable service and performance. The
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parties further recognize that if Company fails to achieve the performance standards, or
fails to submit required documents in a timely manner, City and its residents will suffer
damages and that it is and will be impractical and extremely difficult to ascertain and

- determine the exact amount of damages which City will suffer. Therefore, without
prejudice to City’s right to treat such breaches as an event of default under this Article
11, the parties agree that the following liquidated damage amounts represent a reasonable
estimate of the amount of such damages for such specific breaches, considering all of the
circumstances existing on the date of this Agreement, including the relationship of the
sums to the range of harm to City that reasonably could be anticipated and the
anticipation that proof of actual damages would be costly or impractical. In placing their
initials at the places provided, each party specifically confirms the accuracy of the
statements made above and the fact that each party has had ample opportunity to consult
with legal counsel and obtain an explanation of the liquidated damage provisions at the
time that the Agreement was made.

Company City Initial A
AW

Initial Here —— Here

Company agrees to pay (as liquidated damages and not as a penalty) the amounts set
forth below:

11.4.2.1 Collection Reliability

a. For each failure to commence service to a new Customer $150.00
account within seven (7) days after order, which exceed five
(5) such failures annually:

b. For each failure, which exceeds ten (10) such failures $150.00
annually, to Collect Solid Waste from any established
Customer account on the scheduled Collection day and not
Collected within the period described in this Agreement :

¢. For each failure to Collect Solid Waste, which has been $150.00
properly set out for Collection, from the same Customer on
two (2) consecutive scheduled pickup days:

11.4.2.2 Collection Quality

a. For each occurrence of failure to properly return empty $150.00
Containers to avoid pedestrian or vehicular traffic
impediments or to place cans upright with lids secured which
exceeds ten (10) such occurrences annually:

b. For each occurrence of excessive noise or discourteous $250.00
behavior:

c. For each occurrence of Collecting Solid Waste during $250.00
unauthorized hours which exceeds five (5) such occurrences
annually:
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d. For each occurrence of damage to private property which $250.00
exceeds five (5) such occurrences annuaily:

e.  For each failure to clean up Solid Waste spilled from Solid $150.00
Waste Containers within 90 minutes that exceeds ten (10)
such failures annually:

11.4.2.3 Custom er Responsiveness

a.  For each failure to initially respond to a Customer complaint $250.00
within forty-eight (48) hours, and for each additional twenty
four (24) hour period, or portion thereof, thereafter in which
the complaint is not addressed:

b.  For each failure to process Customer complaints to City as $250.00
required by Article 5:
c¢.  For each failure to carry out responsibilities for establishing $250.00

service to an individual resident:

d. For each failure to notify City within one (1) day from the $10.00
time Company has remedied a complaint forwarded by City.

e. For each failure to remove graffiti from Containers, or to $150.00
replace with Containers bearing no graffiti, within forty-eight
(48) hours of request from City or a Customer.

11.4.2.4 Timeliness of Submissio ns to City

Any report shall be considered late until such time as a correct and complete
report is received by City. For each calendar day a report is late, the daily
liquidated damage amount shall be:

a)  Monthly reports: $100 per day
b)  Quarterly reports: $250 per day
¢)  Annual reports: $350 per day

City may determine the occurrence of events giving rise. to liquidated damages
through the observation of its own employees or representative or investigation of
Customer complaints.

Prior to assessing liquidated damages, City shall give Company notice of its
intention to do so. The notice will include a brief description of the incident(s)/
non-performance. Company may review (and make copies at its own expense) all
information in the possession of City relating to incident(s)/non-performance.
Company may, within ten (10) days after receiving the notice, request a meeting
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11.5

with the City Manager. Company may present evidence in writing and through
testimony of its employees and others relevant to the incident(s)/non-
performance. The City Manager will provide Company with a written
explanation of his determination on each incident(s)/non-performance prior to
authorizing the assessment of liquidated damages. The decision of City Manager
shall be final.

11.43 Amount.

City may assess liquidated damages for each calendar day or event, as appropriate, that
Company is determined to be liable in accordance with this Agreement.

11.4.4 Timing of Payment.

Company shall pay any liquidated damages assessed by City within ten (10) days after
they are assessed. If they are not paid within the ten (10) day period, City may proceed
against the performance bond or letter of credit required by the Agreement or find
Company in default and terminate this Agreement, or both.

Excuse from Performance

The parties shall be excused from performing their respective obligations hereunder in
the event they are prevented from so performing by reason of floods, earthquakes, other
natural disasters, war, civil insurrection, riots, and other similar catastrophic events which
are beyond the control of and not the fault of the party claiming excuse from performance
hereunder. Labor unrest, including but not limited to strike, work stoppage or slowdown,
sick-out, picketing, or other concerted job action conducted by Company’s employees or
directed at Company is not an excuse from performance and Company shall be obligated
to continue to provide service notwithstanding the occurrence of any or all of such

events.

The party claiming excuse from performance shall, within five (5) days after such party
has notice of such cause, give the other party notice of the facts constituting such cause
and asserting its claim to excuse under this Section.

The interruption or discontinuance of Company’s services caused by one or more of the
events excused shall not constitute a default by Company under this Agreement.
Notwithstanding the foregoing, however, if Company is excused from performing its
obligations hereunder for any of the causes listed in this Section for a period of seven (7)
days or more, City shall nevertheless have the right, in its sole discretion, to terminate
this Agreement by giving ten (10) days’ notice, in which case the provisions relative to
taking possession of Company’s land, equipment and other property and engaging
Company’s Personnel in Article 10 and this Article 11 will apply.
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11.7

12.1

Notice, Hearing and Appeal of City Breach
11.6.1 Administrative Hearing.

Should Company contend that City is in breach of any aspect of this Agreement, it shall
give notice to the City Manager requesting an administrative hearing on the allegation. A
hearing officer shall be appointed by the City Manager, and the hearing shall occur as
soon as reasonably possible, or on such date as mutually agreed by the City Manager.
The hearing officer shall make an advisory ruling on Company’s allegations, and suggest
a remedy if a breach by City is determined to exist. The hearing officer’s ruling and
recommendations shall become final and binding if the parties so agree in writing within
30 days of the date notice of the decision is given to both parties. Otherwise, the hearing
officer’s ruling shall have no further force or effect.

11.6.2 Other Remedies; Claims.

Company shall be entitled to all available remedies in law or equity for City’s breach of
this Agreement; provided, however, Company shall not file any action against City, in
law or equity, in any court, until after an administrative hearing as set forth above has
been completed, and the above noted 30 day period to accept the hearing officer’s
decision has passed, or either City or Company has given timely written notice to the
other that it will not accept the hearing officers decision.

11.6.3 Actions for Damages.

As a prerequisite to the filing and maintenance of any action for damages by Company
against City arising out of this Agreement, Company shall present a claim to City, as
required by Government Code Section 910 et seq, within 60 days of the date of the
occurrence giving rise to the claim for damages.

Assurance of Performance

City may, at its option and in addition to all other remedies it may have, demand from
Company reasonable assurances of timely and proper performance of this Agreement, in
such form and substance as City may require. If Company fails or refuses to provide
satisfactory assurances of timely and proper performance in the form and by the date
required by City, such failure or refusal shall be an event of default.

ARTICLE 12
OTHER AGREEMENTS OF THE PARTIES

Relationship of Parties

The parties intend that Company shall perform the services required by this Agreement as
an independent Company engaged by City and not as an officer or employee of City nor
as a partner of or joint venture with City. No employee or agent or Company shall be or
shall be deemed to be an employee or agent of City. Except as expressly provided herein,
Company shall have the exclusive control over the manner and means of conducting the
Solid Waste Handling Services performed under this Agreement, and all Persons
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124

12.5
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performing such services. Company shall be solely responsible for the acts and
omissions of its officers, employees, Companies, subcontractors and agents. Neither
Company nor its officers, employees, Affiliates, subcontractors and agents shall obtain
any rights to retirement benefits, workers’ compensation benefits, or any other benefits
which accrue to City employees by virtue of their providing service to the City.

Compliance with Law

In providing the services required under this Agreement, Company shall at all times, at its
sole cost, comply with all applicable laws and regulations of the United States, the State
of California, and any federal, state, regional or local administrative and regulatory
agencies, now in force and as they may be enacted, issued or amended.

Governing Law

This Agreement shall be governed by, and construed and enforced in accordance with,
the laws of the State of California.

Jurisdiction

Except for those matters where Federal Courts have exclusive jurisdiction, any lawsuits
between the parties arising out of this Agreement shall be brought and concluded in the
courts of the State of California, which shall have exclusive jurisdiction over such
lawsuits.

The parties agree that venue for any dispute related to this Agreement will be Orange
County, California.

Assignment

Except as may be provided for in Article 10 (City’s Right to Perform Service), Company
shall not assign its rights, nor delegate, subcontract or otherwise transfer its obligations
under this Agreement (collectively referred to as an “assignment”) to any other Person
without the prior written consent of City. Any such assignment made without the consent
of City shall be void and the attempted assignment shall constitute a material breach of
this Agreement.

For purposes of this Section the term “assignment” shall be given the broadest possible
interpretation, and shall include, but not be limited to (i) a sale, exchange or other transfer
of substantially all of Company’s assets dedicated to service under this Agreement to a
third party; (ii) a sale, exchange or other transfer of outstanding common stock of
Company to a third party provided said sale, exchange or transfer may result in a change
of control of Company; (iii) any dissolution, reorganization, consolidation, merger, re-
capitalization, stock issuance or re-issuance, voting trust, pooling agreement, escrow
arrangement, liquidation or other transaction which results in a change of ownership or
control of Company; (iv) any assignment by operation of law, including those resulting
from mergers or acquisitions by or of Company of any of its Affiliates, insolvency or
bankruptcy, making assignment for the benefit of creditors, writ of attachment for an
execution being levied against this Agreement, appointment of a receiver taking
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possession of Company’s property, or transfer occurring in the event of a probate
proceeding; and (v) any combination of the foregoing (whether or not in related or
contemporaneous transactions) which has the effect of any such transfer or change of
owncrship, or change of control of Company.

Company acknowledges that this Agreement involved rendering a vital service to City’s
residents and businesses, and that City has selected Company to perform the services
specified herein based on (1) Company’s experience, skill and reputation for conducting
its Solid Waste Handling Services in a safe, effective and responsible fashion, at all times
in keeping with applicable Environmental Laws, regulations and best Solid Waste
management practices, and (2) Company’s financial resources to maintain the required
equipment and to support its indemnity obligations to City under this Agreement. City
has relied on each of these factors, among others, in choosing Company to perform the
services to be rendered by Company under this Agreement.

If Company requests City’s consideration of and consent to an assignment, City may
deny or approve such request in its sole and absolute discretion. Any request for an
assignment shall be made in a manner to be prescribed by the City Manager, and no
request by Company for consent to an assignment need be considered by City unless and
until Company has met (or with respect to matters that would only occur upon
completion of the assignment if approved, made reasonable assurances that it will meet)
the following requirements: ‘

a. Company shall undertake to pay City its reasonable expenses for attorney’s fees
and investigation costs necessary to investigate the suitability of any proposed
assignee, and to review and finalize any documentation required as a condition for
approving any such assignment. An advance payment of $50,000 towards
expenses shall be paid to the City prior to City consideration of any assignment
request and Company- shall be responsible to pay all costs incurred by City in
considering a request for assignment, including those in excess of the aforesaid
deposit amount, regardless of whether City consents to the assignment.

b. Company shall pay the City a transfer fee equal to 1% of the Gross Receipts it
will receive during the remaining Term of the Agreement, as estimated by City.

C. Company shall furnish City with audited financial statements of the proposed
assignee’s operations for the immediately preceding three (3) operating years.

d. Company shall furnish City with satisfactory proof: (i) that the proposed assignee
has at least ten (10) years of Solid Waste management experience on a scale equal
to or exceeding the scale of operations conducted by Company under this
Agreement; (ii) that in the last five (5) years, the proposed assignee has not
suffered any significant citations or other censure from any federal, state or local
agency having jurisdiction over its Solid Waste management operations due to
any significant failure to comply with state, federal or local Environmental Laws
and that the assignee has provided City with a complete list of such citations and
censures; (iii) that the proposed assignee has at all times conducted its operations
in an environmentally safe and conscientious fashion; (iv) that the proposed
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assignee conducts its Solid Waste management practices in accordance with
sound Solid Waste management practices in full compliance with all federal, state
and local laws regulating the Collection and Disposal of Solid Waste including
Hazardous Substances; and, (v) of any other information required by City to
ensure the proposed assignee can fulfill the terms of this Agreement in a timely,
safe and effective manner.

Under no circumstances shall City be obliged to consider any proposed assignment by
City if Company is in default at any time during the period of consideration. Should the
City consent to any assignment request, such assignment shall not take effect until all
conditions relating to the City’s approval have been met.

Binding on Assigns

The provisions of this Agreement shall inure to the benefit to and be binding on the
permitted assigns (if any) of the parties.

Cooperation Following Termination

At the end of the Term, or in the event this Agreement is terminated for cause prior to the
end of the Term, Company shall cooperate fully with City and any subsequent solid
waste enterprise it designates to assure a smooth transition of Solid Waste Handling
Services. Company’s cooperation shall include, but not be limited to, providing route
lists, Billing information and other operating records needed to service all Premises
covered by this Agreement. The failure to cooperate with City following termination
shall be conclusively presumed to be grounds for specific performance of this covenant
and/or other equitable relief necessary to enforce this covenant.

Parties in Interest

Nothing in this Agreement, whether express or implied, is intended to confer any rights
on any Persons other than the parties to it and their representatives, successors and
permitted assigns.

Waiver

The waiver by either party of any breach or violation of any provisions of this Agreement
shall not be deemed to be a waiver of any breach or violation of any other provision nor
of any subsequent breach of violation of the same or any other provision. The subsequent
acceptance by either party of any moneys which become due hereunder shall not be
deemed to be a waiver of any pre-existing or concurrent breach or violation by the other
party of any provision of this Agreement.

Company’s Investigation

Company has made an independent investigation (satisfactory to it) of the conditions and
circumstances surrounding the Agreement and the work to be performed by it.
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12.12

12.13

Notice

All notices, demands, requests, proposals, approvals, consents and other communications
which this Agreement requires, authorizes or contemplates shall be in writing and shall
either be personally delivered to a representative of the parties at the address below or be
deposited in the United States mail, first class postage prepaid, addressed as follows:

If to City: City Manager
City of Dana Point
33282 Golden Lantern
Dana Point, CA 91355

If to Company: Division President
CR&R, Incorporated
31641 Ortega Highway
San Jaun Capistrano, CA. 92675

The address to which communications may be delivered may be changed from time to
time by a written notice given in accordance with this Section.

Notice shall be deemed given on the day it is personally delivered or, if mailed, three
days from the date it is deposited in the mail.

Representatives of the Parties

The City Manager shall be the City’s designated representative for matters set forth in
this Agreement. Company shall upon the Effective Date, designate in writing a
responsible officer who shall serve as the representative of Company in all matters
related to the Agreement and shall inform City in writing of such designation and of any
limitations upon his or her authority to bind Company. City may rely upon action taken
by such designated representative as actions of Company unless they are outside the
scope of the authority expressly delegated to him/her by Company as communicated to

City.
City Free to Negotiate with Third Parties

City may investigate all options for the Collection, transporting, Recycling, processing
and Disposal of Solid Waste for periods after this agreement has expired or been
terminated. Without limiting the generality of the foregoing, City may solicit proposals
from Company and from third parties for the provision of Solid Waste Handling Services
which are the subject of this Agreement, including without limitation Collection services,
Disposal services, Recycling services, Green Waste services and processing, and any
combination thereof, and may negotiate and execute agreements for such services which
will take effect upon the expiration or earlier termination of this Agreement pursuant to
Section 11.1 or otherwise.
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12.14 Cempliance with Municipal Code

Company shall comply with those provisions of the municipal code of City which are
applicable, and with any and all amendments to such applicable provisions during the
term of this Agreement.

12.15 Privacy

Company shall strictly observe and protect the rights of privacy of Customers.
Information identifying individual Customers or the composition or contents of a
Customer’s waste stream shall not be revealed to any Person, governmental unit, private
agency, or company, unless upon the authority of a court of law, by statute, or upon valid
authorization of the Customer. This provision shall not be construed to preclude
Company from preparing, participating in, or assisting in the preparation of waste
characterization studies or waste stream analyses which may be required by AB 939.
This provision shall not apply to reports or records provided to City pursuant to this
Agreement.

12.16 Proprietary Information, Public Records

The City acknowledges that a number of the records and reports of the Company are
proprietary and confidential. Company is obligated to permit City inspection of its
records on demand and to provide copies to City where requested. City will endeavor to
maintain the confidentiality of all proprietary information provided by Company.
Notwithstanding the foregoing, any documents provided by Company to City that are
public records may be disclosed pursuant to a proper public records request.

ARTICLE 13
MISCELLANEOUS AGREEMENTS

13.1 Entire Agreement

This Agreement contains the entire integrated agreement and understanding concerning
the subject matter herein and supersedes and replaces any prior negotiations, promises,
proposals, and agreements between the Parties, whether written or oral. The Parties
acknowledges this document has been executed with the consent and upon the advice of
counsel. Each of the Parties acknowledges that no party or agent or attorney of any other
party has made any promise, representation, or warranty, express or implied, not
contained in this Agreement, to induce the other party to execute this instrument.

13.2 Section Headings

The article headings and section headings in this Agreement are for convenience of
reference only and are not intended to be used in the construction of this Agreement nor
to alter or affect any of its provisions.
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13.3

13.4

13.5

13.6

13.7

13.8

IR B S A B I e e T g ermiemes e T T ey
.............................................................

References to Laws and Other Agreements

All references in this Agreement to laws shall be understood to include such laws as they
may be subsequently amended or recodified, unless otherwise specifically provided.

Interpretation

This Agreement, including the Exhibits attached hereto, shall be interpreted and
construed reasonably and neither for nor against either party, regardless of the degree to
which either party participated in its drafting.

Agreement

This Agreement may not be modified or amended in any respect except by a writing
signed by the parties.

Severability

If any non-material provision of this Agreement is for any reason deemed to be invalid
and unenforceable, the invalidity or unenforceability of such provision shall not affect
any of the remaining provisions of this Agreement which shall be enforced as if such
invalid or unenforceable provision had not been contained herein.

Exhibits

Each of Exhibits identified as Exhibit “1” through “4” is attached hereto and incorporated
herein and made a part hereof by this reference.

Attorneys’ Fees

If either party to this Agreement is required to initiate or defend or made a party to any
action or proceeding in any way connected with this Agreement, the prevailing party in
such action or proceeding, in addition to any other relief which may be granted, whether
legal or equitable, shall be entitled to recover its reasonable attorney’s fees and costs.
Attorney’s fees shall include attorney’s fees on any appeal, and in addition a party
entitled to attorney’s fees shall be entitled to all other reasonable costs for investigating
such action, taking depositions and discovery and all other necessary costs the court
allows which are incurred in such litigation. All such fees shall be deemed to have

accrued on commencement of such action and shall be enforceable whether or not such
action is prosecuted to judgment.
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IN WITNESS WHEREOF, City and Company have executed this Agreement as of the

day and year first above written.

ATTEST:

City C¥ér’) ( J
APPROVED AS TO FORM:

By:;?‘_
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(G ‘City”)

CITYO A PQINT

CWa@ty Of Dana Point

By:

(“Company”)

CR&R, IncoropoW im
By:

Name: David . Fahas—
Title: Pfeas»"c/ P

Seliel Waste Divisin~
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EXHIBIT 1

INITIAL MAXIMUM RATES
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EXHIBIT 1
MAXIMUM RATES

Residential Cart Rates

Following are the rates for January 1, 2007 through December 31, 2007:

Residential* Cart Service -
One each refuse, recycling and green waste cart

Rate

35-gallon refuse cart

$ 12.25 per month

67-gallon refuse cart

$ 12.75 per month

96-gallon refuse cart

$ 13.75 per month

Each additional refuse cart - any size

$ 5.00 per month

Each additional recycling cart - any size

No Charge

One additional green waste cart - any size

No Charge

Each additional green waste cart above two - any size

$ 5.00 per month

Additional Special Overage Pickup for Automated Cart
Customers (in excess of two pickups per year)

$ 5.00 per pickup

Additional Bulky Item pickups (in excess of two per year)

$ 25.00 per pickup

Walkout Service for Disabled Customers No Charge
Low-Income Assistance Discount (reduction to standard cart $ 2.00 discount
rates) per month

* Both single and multi-family cart customers.




EXHIBIT 1
MAXIMUM RATES (continued)

Multi-Family Bin and Commercial Rates

Following are the rates for January 1, 2007 through December 31, 2007:

Multi-Family Bin Rates - Per Month

Container Pickups per week
Size 1 2 3 4 5 6
Multi-Family |¢ 10900 |$ 179.00|$ 22900 |$ 299.00|$  329.00 389.00
3-yard bin
LockingBin |¢  1000|$ 2000|$ 3000|$%  40.00 50.00 60.00
Commercial Bin Rates - Per Month
Container Pickups per week
Size 1 2 3 4 5 6
3cubicyard ($  89.00($ 136.00($ 196.00($  246.00 309.00 356.00
4 cubicyard |$  119.00 18200 |$ 216.00|$  276.00 336.00 396.00
3cubicyard |¢ 5145 81.45 111.45 141.45 17145 |$  201.45
recycling bin
4cubicyard |¢ 6745|% 10245|$ 13745|$ 17245 207.45 242.45
recycling bin
LockingBin |$  10.00($ 20.00($  3000($  40.00 50.00 60.00
Commercial Cart* Services Monthly Rate

$ 22.00 per month

67-gallon refuse cart, recycling cart - 1x week pickup

Additional 67-gallon refuse cart - 1x week pickup

$ 15.00 per month

Additional 67-gallon recycling cart - 1x week pickup

No Charge

96-gallon refuse cart, recycling cart - 1x week pickup

$ 24.00 per month

Additional 67-gallon refuse cart - 1x week pickup

$ 18.00 per month

Additional 67-gallon recycling cart - 1x week pickup

No Charge

67 or 96-gallon recycling cart - 1x week pickup, bin customers

$ 25.00 per month

* Rates for multiple pickups per week are calculated as a multiple of the monthly rate.




EXHIBIT 1
MAXIMUM RATES (continued)

Roll-off Box and Other Services Rates

Following are the rates for January 1, 2007 through December 31, 2007:

Optional HHW Event, cost to City per event

Roll-off Box Charges Rate

Rate per pull - Standard Roll-off Box Refuse Load (10 to 40-yard) 175.00

Rate per pull - Compactors (excluding compactor rental) 215.00

Tonnage Charge, per ton, including mixed waste processing, and 45.40

residue disposal - Standard and Compactor Roll-off Box Loads,

and Mixed Construction and Demolition Debris Loads

Rate per pull - Green Waste and Mixed Construction and 150.00

Demolition Roll-off Box loads

Tonnage Charge, per ton - Green Waste 26.95

Mixed Recyclable Loads - 40-yard box, including pull and 275.00

‘processing/ residue disposal

Mixed Recyclable Loads - 10-yard box, including pull and 275.00

processing/ residue disposal

Source Separated Clean Recyclable Loads (including concrete, 220.00

asphalt, cardboard and paper) - per load, including pull plus

processing/ residue disposal

Temporary 3-cubic-yard Construction and Demolition Bin - per 62.00

pickup

Other Services Rate

Restart Fee (including container delivery) $ 25.00

Extra 3-yard bin pickup, per pickup $ 45.00

Extra 4-yard bin pickup, per pickup $ 55.00

Bin Exchange/Cleaning (in excess of one free per year) $ 25.00

Container Graffiti Removal Service (in excess of one free per year) $ 25.00

Emergency Collection, hourly rate for one crew and one vehicle $ 75.00
$100,000.00
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WASTE DISPOSAL AGREEMENT
Between
THE COUNTY OF ORANGE, CALIFORNIA
and

THE CITY OF DANA POINT, CALIFORNIA

Dated April 8, 1997

County Auathorization Date: City Authorization Date:

April 8, 1997 June 13, 1997

County Notice Address: City Notice Address:
Director . Office of the City Clerk
Integrated Waste Management Dept. City of Dana Point_

320 N. Flower, Suite 300 33282 Golden Lantern

Santa Ana, CA 92703 Dana Point, CA 92629
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WASTE DISPOSAL AGREEMENT

THIS WASTE DISPOSAL AGREEMENT is made and dated as of the date indicated on the
cover page hereof between the County of Orange, a political subdivision of the State of Califomia (the "County"),
and the City designated on the cover page of this Agreement, a general law or charter city and political
subdivision of the State of California (the "City"). :

RECITALS

The County owns, manages and operates a sanitary land[ill system for the disposal of municipal
solid waste generated by the cities and the unincorporated area within the County (the "Disposal System"), The
Disposal System includes four active landfills and four regional houschold hazardous waste collection centers.

The Disposal System is used for the disposal of munieipal solid waste which is not reused, recycled or
otherwise diverted from landfill disposal, pursuant to the California Integrated Waste Management Act of 1989
(Division 30 of the California Public Resources Code)., The Act, which mandates the divession of 50% of waste
from landfill disposal by 2000, has already significantly reduced the volume of waste delivered to the landfills.
The Disposal Sysiem, which was designed to accept approximately 16,000 tons of waste per day, now recejves
on average less than 10,000 tons per day of Orange Connty waste. The reduction in tonnage disposed reduced
revenues to the system at the same time that federal and state statules and regulations mandaled the installation
of costly infrastructure at the landfills to protect air and water.

Based on reduced revenues and increased costs, the County was actively exploring opportunities Lo
remedy the shortfall when the bankruptcy occurred. The impact of the County’s banksuptcy petition in December
1994 precipitated a series of profound.changes becansc the Disposal System was identificd as one of the County’s
most valuable assets. Thesc changes included importation of out-of-County waste to raisc revenues, restructuring
the 'department like a business enterprise to reducc costs and operate more cfficicntly, and development of a
strategic study of the oplions available to the County for the future usc or disposition of the system.

In Jannary 1996, the County began accepting out-of-County municipal solid waste for disposal in the
Disposal System in order to utilize the unused landfill capacity. lo raise revenues to assist in bankrupley recovery.
Contracts for disposal of imported wastc are intended to produce nct revenues of $15 million per year for twenty
(20) years, which revenucs are committed to the County’s Plan of Adjustment for bankruptcy recovery.

In March 1996, the Integrated Waste Management Department (“TWMD™) began.implcmenting a
dcpartmental restructuring plan focused on reducing overhcad charges and costs applied by other County
dcpartment/agencies that provide support services to IWMD, rcducing the contracl services costs through
peeformance-based contract practices, and reducing staff costs idenlified in the internal depariment
reorganization. In addition, IWMD continued to work with the Solid Waste Working Group ("SWWG™) of the
City Managers Association ("CMA™) and the Orange County Division of the League of California Citics
("LOCC") to resolvc city issues and concemns regarding their future use of the Disposal System.

To assist in determining the future usc of the Disposal System, the County cngaged the services of
indcpendent consullants 1o identify and study available options for disposition of the Disposal System. On
November 20, 1996, the Orange County Board of Supervisors considered the consultant’s report and based on
recommendations from the citics and waste haulers, directed the IWMD to commence ncgotiations to secure
mutually acccptable long-term disposal contracts with Osange County citics and return within 90 days.
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In directing this action, the Board recognized the cilies” interest in the procusement of compelilive and
stable disposal fees, the assurance of long lerm capacity, and the continuation of sound cnvironmental
management of the landil) system. In ordcr lo assure these goals, the County requires Jong term, financially
sound, disposal contracts with the citics. Long-term disposal contracts between the County and Orange County
citics wall also serve the public health, safety and welfare of the residents of Orange County by maintaining public
owncrship and stewardship over the Orange County Landfill Disposal System,

The City, in the exercise of its police power and its powers under the Act, has cntered into a
franchise or other agreement with or issued penmils or licenses to one ar more private haulers for the collection
and disposal of municipal solid waste gencrated within the City.

The siyﬁﬁcantbo:ﬁon of municipal solid wastc gencrated within the City historically has been
and cumrently is delivered by such hauler or haulers to the County for disposal in the Disposal System.

Thie City has defermined that the execution of this Agrecment by the City will serve the public
health, safety and welfarc of the City by providing greater disposal rate stability, mare predictable and reliable
long-term disposal service, and the continuatjon of sound cnvironmental management.

The County has detenmined that the execution by the County of this Agreement wall serve the
public health, safety and welfarc by providing a mare stable, predictable and reliable supply of municipal solid
waste and the resulting service payment revenue to the Disposal System, thereby cnabling the County to plan,
manage, opcrate and finance improvements to the Disposal Syslem on a more prudent and sound long term,
businesslikc basis consistent with its obligations to the Statc and (he holdess of obligations secured by its

Disposal System.

The City and the County acknowledge that execution of this Agreement will result in significant
cost savings for the residents of the County. The tipping fee currently charged for the disposal of solid waste at
the Disposal System is $27 per ton. If this Agreement is execuled by a sufficient number of cities, the Agreement
provides for a Contract Rate of $22 per ton, effective July 1, 1997.

Official action approving this Agreermnent and determining it (o be in the public interest and
authorizing its execution and delivery was duly taken by the County on the County authorization date indicated

on the cover page hercof. '

Official action approving this Agrecment and determining it to be in the public interest and
authorizing its execution and delivery was duly taken by the City on the City authorization daic indicatcd on the

cover page hereof.

It is, therefore, agreed as follows:
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ARTICLEI -
DEFINITIONS AND INTERPRETATION

SECTION 1.1. DEFINITIONS. As usedin this Agreement, the following terms shall have the
meanings sct forth below.

"Acceptable Wastc" means all parbage, refuse, rubbish and other matcrials and substances
discarded or sejected as being spent, uscless, worthless or in excess to the owners al the time of such discard or
rejection and which arc normally disposed of by or collected from residential (single family and multi-family),
commercial, industrial, governmental and institutional establishmeats which are acceptable at Class 11! landfills
under Applicable Law.

*Act" means the California Intcgrated Waste Management Act of 1989 (Division 30 of the
California Publie Resources Code), as amended, supplementcd, superseded and replaced from Lime to time,

"Agrecment” means this Waste Disposal Agrecment between the County and the City as the
same may be amended or modificd from time to time in accordance herewith.

"Annual Imported Tonnage Target" means the amount of Imported Acceptable Waste specified
in Appendix 2. :

"Appendix"” means ar appendix (o this Agreement, as the same may be amended or modified
from time to time in accordance with the terms hereof. .

"Applicable Law" means the Aect, the Orange County Code, CERCLA, RCRA, CEQA, any
Legal Entitlement and any federal or state rule, regulation, requircment, guideline, permit, action, determination
or order of any Governmental Body having jurisdiction, applicable from time to time to the siting, design,
permitiing, acquisition, construction, equipping, financing, ownership, possession, operation or maintenance of
the Disposal System, the transfer, handling, transportation and disposal of Acceplable Waste, Unacceptable
Wasle, or any other transaction or matter contemplated hereby (including any of the foregoing which concern
health, safety, fire, environmental protection, miligation monitoring plans and building codes.).

“Board" means the Califomia Integratcd Waste Mamagement Board.

"CEQA" means the California Environmental Quality Act, codified at Cal. Pub. Res. Code
Scction 21000 ct seq. (West 1996) as amended or superseded, and the regulations promulgated thereunder.

*CERCLA"™ mcans -the Comprehensive Environmental Responsibility Compensation and
LmbxhlyAcl, 42 U.S.C.A. Scclion 9601 et scq. (West 1995 & Supp. 1996, as amended or superscded, and the
regulations promulgated thercunder.

"Change in Law" mcans any of the following cvcats or conditions which has a material and
adverse effect on the performance by the pasties of their respective obligations unders this Agreement (except for
paymenl obligations), or on the siling, design, permitting, acquisition, construction, cquipping, financing,
ownership, posscssion, operation or maintenance of the Disposal System or othcr malters to which Applicable
Law applies:
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(1) the enactment, adoplion, promulgalion, issuance, matcrial modilication or written
change in administrative or judicial interpretation on or after the Commencement Date of any A pplicable
Law (other than Applicable Law cnacled by the County),

(2) the order or judgment of any Govemmenlal Body (other than the County), on or after
the Commencement Date, to the extent such order or judgment is nol the result of willful or negligent
action, error or omission or Jack of rcasonablc diligence of the County or of the City, whichever is
asserting the occurrence of a Change in Law; provided, however, that the contesting in good faith or the
failure in good faith to contcst any such order or judgment shall not constitute or be construed as such
a willful or ncgligent aclion, crror or omission or lack of rcasonablc diligence; or

(3) the denial of an application for, delay in the revicw, issuance or renewal of, or
suspension, lermination, interruplion, imposition of a new or more stringent condition in connection with
the issuance, reacwal or failure of issuance or renewal on or after the Commencement Date of any Legal
Entitlement to the cxtent that such denial, delay, suspension, tcrmination, interruption, imposilion or
failure matenially and adverscly interfercs with the performance of this Agreement, if and to the extent
that such denial, delay, suspension, termination, intexruption, imposition or failure is not the result of
willful or ncgligent action, error or omission or a lack of reasonable diligcnee of the County or of the
City, whichever is asserting the occurrence of a Change in Law; provided, however that the contestling
in good faith or the failure in good faith lo contest any such denial, delay, suspension, lermination,
intcrruption, imposition or failure shall not be construcd as such a willful or negligent action, crror or
omission or lack of reasonable diligence.

"Cily'; mcans, as applicable, the city or Sanitary District designated on the cover page oi‘ this

. Agrecment and party to this Agrecment.

"City Acceptable Waste" means all Acceptable Waste which was originally discarded by the first
generator thereof within the geographical limits of the City, and Residue from the forcgoing wherever produced,
whether within or outside the City (or Tonnage equivalencies of such Residucs, as and (o the extent provided in
subsection 3.1(C) hereof).

“Commencement Date” means the dalc on which the obligations of the parties hercto commence,
established as provided in Section 6.2(B) hereof.

"Contract Datc” means the date of delivery of this Agreement as executed by the parties hereto.
"Conlract Ratc” has the meaning specificd in Scclion 4.2 hereof.

"Contract Year" means the fiscal year commencing on July | in any year and ending on Junc 30
of the following year.

“Controllable Waste" means all City Acccplable Wastc with respect to which the City has the
legal or conlractual ability to determine the disposal location therefor and which is:

()] Non-Recycled City Acceptabic Wasle; .

(2) not generated from the operations of the Governmental Bodies which, under Applicable
Law, have the independent power to arrange. for the disposal of the waste they generaie; and

3) collected and hauled by Franchise Haulers.
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"County" means the County of Orange, a polilical subdivision of the Statc of California and
party to this Agreement.

"County Plan” means the intcgrated wastc management plan of the County approved by the
Board pursuant to the Act as in effect from time to time.

"County Acceptable Waste™ means Acceplable Wasle generated in the County.

"County Wastc Management Enterprise Fund” means the waste management enterprise fund
established and managed by the County pursuant to Section 25261 of the Government Code separate from its
other funds and accounts for receipts and disbursements in connection with the Disposal Systcm.

"County-wide Recycling Services™ has the mcaning set forth in subsection 3.7(A) hercof.

“Cumulative Tonnage Target” for any given Contract Year means the amount specified in
Appendix 2 hereto with respeet to such Conlract Year,

"Department” means the Orange County Integrated Waste Management Department, and any
agency, department or other Governmental Body which succeeds (o the duties and powers thereol.

“Disposal Agrecments” means cach of the wastcdispo-sal agrecments entered into between the
County and any city within the County in accordance hercwilh.

"Disposal Services” means the solid waste dispasal services to be provided by the County
pursuant to the Sexviee Covenant and otherwise hercunder.

“Disposal System” means the Orange County Waste Disposal System which includes solid wasts®
disposal operations at four active land(lls (Olinda Alpha, Frank R. Bowerman, Prima Deshecha and Santiago);
four regional Household Hazardous Waste Collection Cenlers; as well as services, such as monitoring and other
activities, at refuse stations formerly operated hy the County, as appropriate under Applicable Law.

*Enviconmental Fund” means the fund or funds keld by the County o pay unanticipated costs
of environmental mitigation, remediation or liability.

"Excess Import Revenues" has the meaning ascribed thereto in Seclion 3.6(E).

"Franchise Hauler" means any hauler or coltector who provides Acceptable Waste collection
services within the City pursuant to, or under authority granted by, a contract, franchise or other agreement with
the City. The teom Franchise Hauler includes the City itself if Acceptable Waste collection and transportation
services are provided directly by City operated municipal collection service. :

"Govemmental Body" means any federal, Statc, county, city or regional legislative, executive,
judicial or other goveérnmental board, agency, authority, commission, administration, court or other body, or any
officer thercof acting within the scope of his or her authority.

“"Hazardous Substance” has the mcaning given such tcom in CERCLA, the Carpeater-Preslcy-
Tanner Bazardous Substance Account Act {California Health and Safety Code Section 25300 et seq.) (West 1992
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& Supp. 1996), and Titles 22 and 26 of the Califonia Code of Regulations and other rcgulations promuigated
thereunder. '

"Hazardous Wasle" means (a) any wastc which by rcason of its quality, concentration,
composition or physical, chemical or infectious characteristics may do either of the following: cause, or
significantly contribute to, an increase in mortalily or an increase in serious irreversible, or incapacitating
reversible, illness, or posc a substantial threat or potential hazard to human health or the environment, or any
waste which is defined or regulalcd as a hazardous waste; toxic substance, hazardous chemical substance or
mixture, or asbestos under Applicable Law, as amended from time o lime including, but not limited to: (1) the
Resource Conscrvation and Recovery Act and the regulations contained in 40 CFR Parts 260-281; (2) the Toxic
Substances Control Act (15 1.5.C. Scctions 2601 ci seq.) and the regulations contained in 40 CFR Parts
761-766; (3) the California Health and Safety Codc, Scclion 25117 (West 1992 & Supp. 1996); (4) the
California Public Resources Code, Section 40141 (West 1996); and (5) future additional or substitute Applicable
Law pertaining to the identification, trealment, storage or disposal of toxic substanccs or hazardous wasles; or
(b) radioactive materials which arc source, special nuclear or by-product matenal as defined by the Atomie
Encrgy Acl of 1954 (42 U.S.C. Scclion 2011 et seq.) and the regulations contained in 0 CFR Pant 40.

"Imported Acceptable Waste” means Accepiable Waste that is generated outside of the
geographical boundaries of the County and delivered to the Disposal System.

"Independent Haulers” means those waste collection/hauler companics primarily engaged as a
principal business in the collection and transportation of municipal solid waste gcnc:alcd in the County of Orange
and not under a franchise or other contract with a c:ty i the County.

“Initial Term" has the meaning specified in Section 6.1(A) hereof.

"Legal Entitlement” means all permils, licenses, approvals, authorizations, consents and
cntitlements of whatever kind and however described which are required under Applicable Law to be obtained
or maintained by any person with respect to the Disposal System or the performance of any obligation ander this
Agreement or the matters covered hereby.

"Legal Proceeding” means cvery action, suit, litigation, arbitration, ndmlmsl.ralwc proceeding,
and other legal or cquitable proceeding having a bearing upon this Agreement. ;

"Loss-and-Expensc” mcans any and all loss, liability, obligation, damage, delay, penalty,

Jjudgment, deposil, cost, expense, claim, demand, charge, tax, or expense, including all fees and costs.

“Non-Recycled City Acceptable Waste" means all City Acceptable Waste othcr than Recyeled
City Acceptable Waste.

"QOverduc Ratc” means the maximum rate of interest permitted by the laws of the State, if
applicable, or the prime rate cstablished from time to hmc by the Bank of America, N.A. or its successors and
assigns, plus 2%, whichever is lower.

"Participating City" means any city or Sanitary District executing a Disposal Agreement in
accordance with Scction 3.6(A) hereof and mecting ail requisite conditions to the Commencement Date thereol.
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"Plan of Adjustment” means the County’s Plan of Adjusiment as approved by the County Board
of Supervisors in August, 1995.

“'Posted Disposal Rate™ means the per ton lipping fee charged by the County for the disposal
of solid waste at the Disposal System by parties which are nol entitled to disposal scrvice at the Contract Rate
pursuant o this Agreement.

“Prohibited Medical Waste" means any medical or infectious waste prohibited or restricted under
Applicable Law [rom being reccived by or disposcd at the Disposal Systcm.

"Qualified Houschold Hazardous Waste” means waste matenals detcrmined by the Board, the
Department of Health Services, the Stale Water Resources Control Board, or the Air Resources Board to be:

[0} Of a nature that they must be listed as hazardous in State slatutes and ‘rcgulalions;
) Toxic/ignitable/corrosive/reactive; and
3) Carcinogenic/mutagenic/teratogenic;

w.hich are discarded from houscholds as opposed (o businesses. ‘Qualificd Houschold Hazardous Waste shall not
include Unacceptable Wasie.

“Recyclod City Acccptable Wastc" means any otherwise Controllabic Waste which is separaled
from Acccptable Waste by the gencrator thereof or by processing and which is "recycled” within the meaning of
Section 40180 of the Public Resources Code.

“Renewal Term” has the meanming specified in Snbsccu'on'G. 1(B) bereol.

“Residuc” means any material remaining from the processing, by any means and to any extent,
of City Acceptable Waste or Recycled City Acceptable Waste; provided, however, that Residue shall not include
minimal amounts of matcrial remaining after such processing (which minimal amounts.shall in no cvent exceed
10% of the amount of such City Acceptablc Waste or Recycled City Acceptable Waste prior to processing).

"Resource Conservation and Recovery Act” or "RCRA” means the Resource Conservation and
Recovery Act, 42 U.S.C.A. Scction 6901 gt seq. (West 1983 & Supp 1989), as amended and superseded.

“Restricted Reserves” has the meaning specified in Section 4.5.

"Sanitary Districts” means the sanitary districts in the Connty formed pursuant to the Sanitary
District Act of 1923, codified at Cal. Ann. Health & Safety Code Section 6400 et seq. (West 1970 & Supp.
1996), as amended, supplementcd, superseded and replaced from Lime lo time,

"Sellf-Haulcd Waste™" means City Acceptable Wasle collected and hauled by Self-H aulers.

"Self-Hauler" means any person not engaged commercially in waste haulage who collects and
hauls Acceptable Wastc gencrated from residential or busincss aclivities conducted by such person.

"Service Coordinalor” means the service coordinator for cither party designated pursuant to
subsection 3.5(C) hercol.
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"Service Covenant™ means the covenants and agreements of the County sct forth in Sections 3.2
and 3.3 hereof. :

"Source-Separated Houschold Hazardous Waste" means Qualificd Houschold Hazardous Wasie
which has been scgregated from Acceptable Waste originating or generated within the geographical jurisdiction
of the City at the source or location of generation.

“Sourcc-Separaicd Household Hazardous Waste Disposal System" means the collection centers,
facilities, contracts and other arrangements owned or administered by the County for the reccipt, handling and
disposal of Source-Separated Houschold Hazardous Wasie.

~State" means the State of Califomia.
"Term" shall mcan the Initial Term of this Agreement.
"Ton" means a "short lon” of 2,000 pounds.

"Transfer Station" means any materials recovery facility, composting facility, intcrmediate
processing facility, recycling center, transfer station or other waste handling or management facility lo which solid
waste collected for the City is delivered for processing before disposal in the Disposal System.

"Unacceptable Wasle" means Hazardous Waste; Hazardous Substances; Prohibited Medical
Woaste; Qualified Houschold Hazardous Wasle scparated from Acceptable Waste; explosives, ordnance, highly
flammable substances, and noxious materials and lead-acid batterics (except if delivered in minimal quantities);
drums and closed containers; liquid waste, oil, human wastes; machinery and equipment from commercial or -
industrial sourccs, such as hardened gears, shafts, motor vehicles or major components thercof, agricultural
equipment, trailers, marine vessels and steel cable; hot loads; and any waste which the Disposal Systcm is
prohibited from receiving under Applicable Law.

"Uncontrollable Circumstance” means any act, event of condition affecting the Disposal System,
the County, the City, or any of their Franchise Haulexs, contractors or suppliers to the extent that it materially and
adversely affects the ability of cither party to performyany ohligation under the Agreement (except for payment
obligations), if such act, event or condition is heyond the reasonable control and is not'also the result of the willful
or pegligent act, crror or omission or failure to excrcise reasonable diligence on the part of the party relying
thereon as justification for not perfonming an obligation or complying with any condilion required of such party
under the Agrecment; provided, however, that the contesting in good faith or the failure in good faith to contest
such action or inaction shall not be construed as willful or negligenlt action or a lack of reasonable diligence of
cither party. Examples of Uncontrollable Circumstances are:

(1 an act of God, landslide, lightning, earthquake, fire, explosion, flood, sabotage or
similar occurrence, acts of a public enemy, exlortion, war, blockade or insurrection, riot or civil
disturbance; and

2) a Changc in Law.

"Unincorporated Arca” means those portions of the County which are not conlained within the
Junisdictional boundaries of incorporated cities. .
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"Unpincorporated Arca Acceplable Wasic” mcans Acceptable Wastc originating from or
gencrated within the Unincorporated Area.

. “"Unrestricted Reserves' means cash and other rescrves of the Disposal System which are not
Restricted Rescrves.

“Wasle Disposal Coveénant” means the covenants and agreements of the City set forth in Section
3.1 hereof.

SECTION 1.2. INTERPRETATION. In this Agreement, uniess the context otherwise requires:

(A) References Hereto. The tenms “hereby®, “hercof”, “berein”, “hereunder™ and any similar
terms to this Agreement, and the term "hercafter” means after, and the lerm “hercloforc” means before, the

Contract Dale.

(B) Gender and Plurality,. Words of the masculine gender mcan and include carrelative words
of the feminine and neuter genders and words importing the singular number mean and include the plural number
and vice versa.

(C) Persons. Words importing persons include firms, companies, associations, general
pantnierships, limited partnerships, trusts, business trusts, corporations and other legal eatitics, including public
bodics, as well as individuals. .

(D) Headings. The table of contents and any headings preceding the text of the Articles,
Sections and subsections of this Agreement shall be solely for convenicnce of reference and shall not coristitute
a part of this Agrcement, nos shall they affect its meaning, constmction or effect.

(E) Entire Agrecment. This Agreement contains the entire agrecment between the parties hercto
with respect to the transactions contemplated by this Agreement and, except as expressly provided otherwise
herein, nothing in this Agreement is intended (o confer on haulers or any other person other than the parties hercto
and their respective permitted successors and assigas hereunder any rights or remedies under or by rcason of this

Agresment.

(F) Counterpans. This Agrecment may be cxecuted in any number of original counlerparts. All
such counterparts shall constitute but ose and the same Agreement.

(G) Applicable Law. This Agreement shall be governed by and construed in aceordance with
the Applicablc Laws of the State of California.

(H) Severability. If any clause, provision, subscction, Section or Article of this Agreement shall
be ruled invalid by any court of jurisdiction, then the partics shall: (1) promptly meet and ncgotiate a substitute
for such clause, provision, subsection, Section or Article which shall, to the greatest extent lcgally permissible,
cffect the intent of the parties therein; (2) if necessary or desirable to accomplish item (1) above, apply to the
court having declared such invalidity for a judicial construction of the invalidated portion of this Agreement; and
(3) ncgotiate such changes in, substitutions for or additions to the remaining provisions of this Agrecment as may
be necessary in addition to and in conjunction with items (1) and (2) above to cffect the intent of the partics in
the invalid provision. The invalidity of such clausc, provision, subscction, Section or Article shall not affect any
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of the remaining provisions hereol, and this Agreement shall be construcd and enforced as if such invalid portion
did not cxist, unless such invalidity frustrates the underlying primary purpose of the Agrcement.

(1) Integranon; Preservation of Cerlain Agreements. This Agrccment contains the entire
agreemenl belween the parties with respect to the transactions contemplated hereby. This Agrecment shall

completely and fully supersede all prior understandings and agreements belween the Pastics with respect to such
transactions; provided, however, that this Agreement shall not supersede the following agreements:

1) MOU, dated March 10, 1992, between the City of Brea and the County of Orange regarding
the Olinda Alpha Landfill as amended on April 6, 1993 and November 29, 1994

2) MOU, dated May 11, 1995, between the City of Brca and the County of Orange regarding
importation of out-of-County wastc (o the Olinda Alpha Landfill

3) Settlement Agrcement, daled August 1, 1984, between the City of Irvine and the County of
Orange regarding the Bee Canyon Land(ill (currently called Frank R. Bowerman Landfill)

4) MOU, dated May 16, 1995, between the City of Irvine and the County of Orange regarding
importation of out-of-County wastc lo the Frank R. Bowerman Landfill

5) MOU, dated September 12, 1995, between the City of San Juan Capistrano and the County
ol Orange regarding importation of out-of-County waste to the Prima Deshccha Landfill

6) MOU, currently under ncgotiation, between the City of San Clemente, the Orange County
Flood Centrol District and the County of Orange regarding the Prima Deshecha Landfill

(J) Recitals. The recitals to this Agreement are not intended to bind the partics hereto. In the
event of a conflict between the recitals and the operative provisions of this Agreement, the operative provisions
shall prevail. The reeitals shall not be used to interpret the provisions of the Agreement. -
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ARTICLEI
REPRESENTATIONS AND WARRANTIES

SECTION 2.1. REPRESENTATIONS AND WARRANTIES OF THE CITY. The City

represents and warrants hat:

1 (A) Existence. The City is a gencral law or charter city validly existing under the Constitution
and laws of the State.

(B) Due_Authorization. The City has duly authorized the execution and dclivery of this
Agreement, and this Agreement has been duly executed and delivered by the City.

SECTION 2.2. REPRESENTATIONS AND WARRANTIES OF THE QQUNTY. The County

represents and warrants that:

(A) Exisienee. The County is a political subdivision of the State of Califomnia validly existing
under the Constitution and Jaws of the State.

(B) Duc_Authorization. The County has duly authorized the execution and delivery of this
Agreement, and this Agreement has been duly executed and delivered by the County.
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ARTICLE IIf
DELIVERY AND ACCEPTANCE OF WASTE
AND PROVISION OF DISPOSAL SERVICE

SECTION 3.1. DELIVERY OF WASTE (A)  Waste Disposal Covenant. Subject 10 the occurrence
of the Commcncement Dale and throughout the Term of this Agreement, the City shall excrcise all legal and
contractual power and authority which it may posscss from time to time to deliver or cause the dclivery of all
Controllable Waste to the Disposal System in accordance herewith beginning on July 1, 1997.

B) Recycled City Acceptable Waste. The partics hereto acknowlcdge the responsibility
of Lhe City to mect the recycling and land/ill diversion goals containcd in the Act. Nothing in this Agrcement.is
intended or shall be interpreted to prohibit or impair the ability of the City to mect such responsibilities, or to
restrict the right of the residents, businesses or organizations in the City to practice source separalion, recycling,
composting or ether malerials recovery activitics, or.to restrict the right of the City to conduct, sponsor, encourage
or require such activitics in any form. No reduction in the amount of Controliable Wastc gencrated in the City
and delivered lo the Disposal System by or on bchalf of the City which may result from amy such source
scparation or recycling program shall cause the City any liability hereunder (other than poteatial adjustment to
the Contract Ralc to the extent provided in Article IV hercof) and shall not constitute a breach of this Agreement.

(C)  Waste Delivered to Transfer Station. All Residue from any processing of Controllable
Wastc by materials recovery, composting, recycling or other means, whercver performed, shall constitute
Controllable Waste and be subject to the Waste Disposal Covenant. Where City Acceptable Wasle is processed
at a facility which concurrently processes other Acceptable Waste in a manner which produces commingled
residue which cannot be traced to a geographic sousce, generic residues from such facility in Tonnage equal to
the residucs that would have been produced had City Acceptable Waste only been processed at the facility shall
constitute Controllable Waste and be subject to the Waste Disposal Covenant Any City Acceptable Waste or
malerial derived or segregated therefrom which is held in storage and asserted by the possessor thercof to
constitute Recycled City Acceptable Waste awaiting sale or distributior to the secondary materials markets shall
constitute Controllable Waste if, when and to the extent that the storage or diversion thereof can be rcasonably
deemed to constitute an evasion of the Waste Disposal Covenant rather than gencrally recognized, accepted and
prevailing practice in the Southcmn California materials recovery and recycling industry conducted in accordance
with Applicable Law. In' order. for the: owner-and/or operator of a transfer station to be enlitled to deliver
Acceptable Waste from a Participating City to the Disposal System for'the Contract Rate as provided in Article
IV, such owner and/or opcrator must exccute a direct agreement with the. County, acknowledging and agreeing
to comply with the obligation of the Participating City to cause the delivery of all Controllable Waste to the
Disposal System pursuant to this Agreement. In addition, the County shall be authorized to implement procedurcs
to determine if Acceptable Waste delivered by the owners or operators of Transfer Stations is entitled to ulilize
the Disposal System for the Contract Rate. Such procedures may include requiring Transfer Stations to certify,
undes penalty of pegjury, the source of any such Acceptable Waste. If nccessary, the County may require that, in
order to qualify for use of the Disposal System for the Contract Rale, Transfer Stations must deliver Controllable
Woaste in loads containing only Controllable Waste, and not commingled with Acceptablec Waste from entilics
which are not Participating Citics or Participaling Independent Haulers.

D) Power to Obligate Waste Disposal and Comply with this Agreement. On or before July

I, 1997, (i) any City franchise, conlract, lcasc, or other agrcement which is [awfully in effect relating to-or
affecting Controllable Waste shall provide, or shall have been amended to provide, that the City shall have the
right without material restriction on and afler the Commencement Date to direct the delivery of all Controllable
Waste to a disposal location selected by the City (whether or not such Controllablc Waste is delivered to a
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transfer station as an intermediate step prior to landfill disposal) and otherwise to comply with its obligations
under this Agrecment with respect to Coatrollable Waste and Franchisc Haulers, and (ii) the City shall designate
the Disposal Systcm as the disposal localion pursuant to such franchise, contract, lease or other agreement. On
and after the Commencement Date and throughout the Term of this Agreemcnt the City (a) shafl not enter into
any franchise, contract, Jcase, agreement or obligation, issue any permit, license or approval, or adopt any
ordinance, resolution or Jaw which is materially inconsistent with the requirements of the Waste Disposal
Covenant, and (b) shall maintain non-exclusive or exclusive franchiscs or other contractual amrangements over
any City Acceptable Waste which, as of the Contract Date, is subject to non-exclusive or exclusive franchise or
other contractual arrangements. The City agrecs that the County shall be a third party beneficiary of the obligation
of Franchise Haulers to delivery Controllable Waste to the Disposal System, and may dircclly enforce such
obligation through any legal means available. The City shall notify in writing cach Franchise Hauler of the

County’s third party beneficiary rights.

E) Waste Flow Enforcement. (1} The City, in cooperation with the Department, shall
cstablish, implement, carry out and enforce a waste flow enforcement program which is sufficient to assurc the
delivery of all Controliable Waste to the Disposal System pursuant to and in accordance with the Waste Disposal
Covenant for disposal at the times and in the manncr provided herein. The waste flow enforcement program shall
consist of amending City franchises with all Franchise Haulers, to the extent required by this Section, and shall
include in addition, to the extent necessary and appropriate in the circumstances to assure compliance with the
Waste Disposal Covenant, but shall not be fimited to: ) licensing or permitting Franchise Haulers, upon the
condition of compliance with the Waste Disposal Covenant, (#) providing for and taking appropriate enforcement
action under any such franchise, license, or permit, such as but oot limited to the suspension, rcvocation and
termination of collection rights and privileges, the imposition of fines or collection of damages, and the exercise
of injunctive rclief against non-complying Franchise Haulers and (iii) causing any Transfer Station to which
Controllable Waste is delivered for processing o deliver certificatiop, under the penalty of perjury, of the amounts
of Controllable Waste received and Residue remaining from processing at such Transfer Station. (2) The City
acknowledges and agrees that in the event of a breach of the Waste Disposal Covenant by the City, the City shall
pay the County an amount equal to the Contract Rate in effect at the time of such breach (or any higher rate with
respect to which the County has provided notice pursuant to Section 4.2(G)) multiplied by the number of tons
of City Acccptablc Waste delivered to the Disposat System during the preceding twelve months (or, if the City
had been in breach of the Waste Disposal Covenant during such prior months, such amount as would have been
delivered if the City had complicd with the Waste Disposal Covenant), multplied by the number of years
remaining in the Term of the Agreement. The parties recognizc that if the City fails to mect its obligations
bereunder, the County will suffer damages and that it is and will be impracticable and extremely difficult to
ascertain and determine the cxact amount of such damages. Therefore, the partics agree that the damages
specified above represent a rcasonmabic estimate of the amount of such damages, considering all of the
circumstances existing oo the date hereto, including the relationship of the sums to the range of harm to the
County that reasonably could be anticipated and anticipation that proof of actual damages would be costly or
inconvenient In signing this Agreement, cach party specifically conlfirms the accuracy of the staternents made
above and the fact that each party had ample opportunity lo consult with Jegal counsel and obtain an explanation
of this liquidaled damage provision al the time that this Agrecment was made.

149} Legal Challengcs to Franchise System. The City shall use its best efforts to preserve,

protect and defend its right to exercise and comply with the Waste Disposal Covenant against any challenge
thereto, legal or otherwise (including any lawsnits against the City or the County, whether as plaintiff or
defendant), by a Franchise Hauler or any other person, bascd upon breach of conilract, violation of law or any
other legal theory. The City shall bear the cosl and expense of any such Legal Proceeding or other challenge.
In the event any such Legal Proceeding relating to the Waste Disposal Covenant or the City's exercise thercof

Exccution Copy 13 (Reviscd Page)



cstablishes in a final determination that such covenant or exercise thereof is void, unlawful or unenforceable, or
if any Franchise Hauler fails to deliver Controllable Waste to the Disposal System in breach of its franchisc with
the Cily on the grounds that a judicial determination made by any court or other Applicable Law has rendered
iis obligation to deliver Controllable Wasic to the Disposal System void, unlawful or unenforceable on any legal
grounds, with the result that actual waste deliveries to the Disposal System fall below the Cumulative Tonnage
Targets, the County shall be entitled to avail itself of the remedies described in Section 4.2(B) hercof.

(G) Franchise Hanlars. The City shall compile and provide the County with the following
informalion concerning all Franchise Haulers: name, address and phonc number; identification number; area of
cdicction and transportation; and franchisc and pesmil lerms.

(H)  Waste Information System. The Cily shall cooperate with the County in collecting
information and otherwise monitoring Franchisc Haulers in order o assure compliance with this Agreement. Such
information may include, to the extent practicable, dala pertaining to Controllable Waste collected, transported,
stored, processed and disposed of; Recycled City Acceptable Waste collected, transported, stored, processed and
marketed or disposed of; Franchise Haulers' franchise, permit or licensc terms, collcction areas, transportation
routes and compliance with Applicable Law; and all other information which may reasonably be required by the
Dcpartment in connection with this Agreement.

[0)] City Actians Affecting County. The City agrees to carry out and fulfil its
respoosihilities under this Agreement and Applicable Law so as to permit full and timety compliance by the
County with ils covenants and agreemenis with the State. In particular, the City agrees not to conduct or permit
any disposal services for Controllable Waste to be provided in competition with the Disposal Services provided
by the County hercunder, and not {o take or omil to take any action with respect to Controllable Waste o its
collection, transportation, transfer, storage, treatment or disposal that may malcrially and adverscly affect the
County's ability to achieve such timely compliance. Notwithstanding the forcgomg, the City shall not be requn'ed
to deny any permit or license or refuse Lo grant any approval while exercising its policc powers.

[4)] No Right of Wastc Substitution. Nothing in this Agrecment shall authorize or catitle
the Cny to deliver or cause the delivery to the Disposal Systcm of Acceptable Waste originating from or
generated outside the jurisdiction of the City, nor obligatc the County to receive or dispose of any such
Acceptable Waste. The City shall not assign in whole oz in part its right to deliver or cause to be delivered
Controllable Waste to the County hereunder, and shall not pemiit any Acceptable Wasle originating from or
gencrated outside the jurisdiction of the City to be substituted for Controllable Waste for any purpose hercunder.

(K)  Annexations and Restructuring. It is the intention of the parties that this Agreement
and the obligations and rights of the City hereunder, including particularly the Waste Disposal Covcnant and the

Conlract Rate, shall, to the cxlent penmitted by Applicable Law, extend to any territory annexed by the City (or
any territory with respect to which the City assumes, after March 30, 1997, solid waste management
responsibility from a sanitary district or other public entity) and shall bind any successor or restructured
Govemnmental Body which shall assume or succeed to the rights of the City under Applicable Law.

SECTION 3.2. PROVISION OF DISPOSAL SERVICES BY THE COUNTY.

~ {A) Service Covenant. Commencing July 1, 1997, the County shall provide or cause the provision of Lhe service

of (1) reeeiving and disposing of all Controllable Waste at the Disposal System (or such other facilities, including
transfer siations, as the County may determine L0 use), (2) disposing in accordance with subscclion 3.2(C) hereof
of Controltable Waste which, at any lime and for any reason, is in excess of the disposal capacity of the Disposal
System, and (3) in accordance with subsection 3.3(C) hereof, disposing of Unacceptable Waste inadvertently
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accepled at the Disposal System.  The Caunty, to the maximum extent permilted under Applicable Law, shall
usc its best efforts to keep the Olinda Alpha, Prima Deshecha and Frank R. Bowerman Landfills open for the
receipt of wasle for disposal or transfer of Controllabie Wasle pursuant to this Agrecment. The County shall do
and perform all acls and things which may be nccessary or desirable in connection with ils covenants in this
subsection, including without limitation all planning, development, administralion, implemcntation, construction,
operation, maintenance, management, financing and contract work related thereto or undertaken in connection
therewith. The County shall exercise all reasonable efforts to minimize the costs incurred in complying with the
Service Covenant consistent with its responsibilitics hercunder and under this Agreement, Applicable Law and
prudent solid wastc management practice and environmental considcrations.

(B) Particujar Facililics. The Department and the City shali consult and cooperate in
determining whether and to what extent from time (o time other Jandfills other than that primarily used by the City
shall be utilized to receive Controllable Waste. The Department shail immediately advise the City by telephone
of any situation, cvent or circumstance which results. in the partial or complete inability of the County to receive
Controllable Waste at any particular landfill within the Disposal System, its effect on the County's ability to
perform its obligations hereunder, and the County's best estimate of the probable duration. The Department shall
confirm such advice in writing within 24 hours of the occurtence of any such inability. The County shall usc its
best cfforts to resume normal operation of the landfill primarily used by the City as soon as possible in
accordance with subsection 3.2(C) hereof.

(C)  Compliance with Service Covenant not Excused for any Reason. Commencing July |1, .

1997, the obligations of the County to duly observe and comply with the Service Covenant shall apply
continuously and without interruption for the Tenm of this Agrecment. [n the cvent that any Change in Law or
ather Uncontrollable Circumstance impairs or precludes compliance with the Service Covenant by the means or
methods then being employed by the County, the County shall implement altemative or substitute means and
methods to enabic it to satisfy the terms and conditions of the Service Covenant. In the event that a Change in
Law precludes the County from complying with such covenants with the means or methods thea being employed
and from utilizing any altemate or substitute means or methods of compliance, the County shall continuously use
all reasonable efforts to effectuate exccutive, legislative or judicial change in or relief from the applicability of
such law so as to enable the County lawfully to resume compliance with such-covenants as soon as possible
following the Change in Law.

SECTION 3.3. COUNTY RIGHT TO REFUSE WASTE.
(A) Right of Refusal. Notwithsianding any othcr provision hereof, the County may refusc delivery of:

(1) Hazardous Waste;

(2) Controllable Waste delivered at hours other than those provided in Section 3.5 hereof:

3) Waste that does not constitute Acccptable Waste; and

4) Waste that is delivcred by any party which has not cxeculed a Waste Disposal
Agrecment,

(B) ldentification of Una ble Wastc. The Department shall have the right (but not the duty
or the obligation) to inspect the vehicles of all Franchise Haulers delivering material to the Disposal System, and
may require that the Franchise Hauler remove any Unacceptable Waste from such vehicle before it is unloaded.
Il the Department determines that it is impractical to scparate Controllable Waste from Unacceptable Waste in
any vehicle, or if the Franchisc Hauler delivering such waste is unwilling to make such separation, or if any
vehicle is carrying waste which may spill or leak, then the Department may reject the entire vehicle, and the City
shall forthwith remove or cause theremoval of the entire delivery from the Disposal System. The Department may
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tzke all rcasonable mcasures Lo prevent waste from being blown or scattered belore and during unloading. The
City shall cause the Franchisc Haulers to obscrve and comply with Applicable Law, the operating rules and
regulations of the Department, and the provisions of this Agrecment prohsbiting the delivery of Unacceplable
Waste to the Disposal System. :

()] Hazardous Waste and Hazardous Substances. The partics acknowledge that the

Disposal Sysiem has not been designed or permitied, and is not intended (o be used in any manner or 1o any
cxtent, [or the handling, transportation, slorage or disposal of Hazardous Waste or Hazardous Substances.
Neither the County nor the City shall countenance or knowingly permit the delivery of Hazardous Waste or
Hazardous Substances to thc Disposal System,

(D) Disposal of Unacceptable Waste and Hazardous Waste. If Unacceptable Waste or
Hazardous Wastc is discovercd in a vehicle at any landfill within the Disposal Sysicm, the driver of the vehicle

will not be permitted to discharge the load. If a vehicle is observed unloading Unacceptable Waste or Hazardous
Waste in the tipping area of a landfill within the Disposal System Department personnel will use reasonable
clforts to assure that such malerial has been characterized, properly sceured and its disposition resolved. The
return or reloading on 1o the delivery vehicle of any Hazardous Wasle, Prohibitcd Medical Waste or other waste
requiring handling or transportation shall be conducted in accordance with Applicable Law. Whencver
Hazardous Whaste is dctected at any landfill within the Dispasal System, the Depariment shall take immediate
aclion in accordance with Applicable Law.

E) Source-. ated Id Hazardous Waste. The County shall maintain, as part of
the Disposal System, a Source-Separated Houschold Hazardous Waste Disposal System for the disposal of

Source-Separated Household Hazardous Waste. The dispasal service pravided by such system shall constitute .

part of the Disposal Scrvices, and shall be available to Participating Cities as part of the Contract Rate. The
County may mpose additional fees and charges for services relating to Source-Separated Household Hazardous
Wastc with respect to cilies which are not parties to a Disposal Agreement. The County may provide for the
cxpansion, contraction or modification of the Source-Separated Household Hazardous Waste Disposal System
and its services to the extent necessary to ensure the Disposal System's viability; provided, however, if the County

choases to reduce services, the County shall nonctheless conlinue (o expend funds for the Source-Separated

Houschold Hazardous Wastc Disposal System each year during the term of this Agrecment in an amount at least
equal to the amount of funds expended-forthe Source-Scparated Houschold Hazardous Waste Disposal System
during fiscal year 1996-97 as adjusted by changes in the Producer Price Index.

® Environmental Insurance. The County will explore the availability of msurance for
potential CERCLA or other cnvironmental liability of the Disposal System, and will acquire such insurance to
the cxtent that such insurance is, in the judgment of the County, commercially available at a reasonable rate.

SECTION 3.4. UNINCORPORATED AREA ACCEPTABLE WASTE. Commencing July

1, 1997, the County in accordance with Applicable Law shall provide or cause to be provided the service of
disposing of non-recycled Acceptable Waste originating or generated within the Unincorporated Arca and, with
respect to such waste, shall comply with the Waste Disposal Covenant as if the County constituted a City subject
to the Wastc Disposal Covenant hereunder. Rates charged by the County for the disposal of each class of non-
recycled Acceptablc Waste gencrated in (he Unincorporated Arca shall be (he same as the Contract Fee charged
for the disposal of cach class of Controllable Waste.

SECTION 3.5. MISCELLANEQUS OPERATIONAL MATTERS, (A) Operating Hours. The
County shall keep the Disposal System epen for the receiving of Controllable Waste during such regular
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operating hours as may be cstablished by the Department in the operating rules and regulations applicable to the
Disposal System. The County shall utilize best efTorts to maintain substantially similar hours, as were in cffect
on January 2, 1997, for the receipt of wasie through the term of this Agreement (subject 10 A pplicablc Law).

(B) Scales and Weighing. The Department shall opcrale and maintain permanent scales al the
Disposal System. The Department shall weigh all vehicles delivering waste by or on behalf of the City (whether
or not the County accepts such wasle) and prepare a daily weight record with regard to such delivery.

(C) Service Coordinator. The County and the City cach shall designalc in writing thirty days
prior to the expected Commencement Date 2 person to transmit instructions, reccive information and otherwise
coordinate service matters arising pursuant lo this Agreement (each a "Service Coordinator”). Either party may
designate a successor or substitute Service Coordinator at any time by notice to the other party.

(D) Revicw of Records. Each party may review the other party’s books and records with respect
10 matters rclevant to the parformance by either party under this Agreement or otherwise related to the operation
of the Disposal System to the extent allowed under the California Public Records Act (interpreted as if the parties
to this Agreement were natural persons for purposes of the Public Records Act).

SECTION 3.6. OTHER USERS OF THE DISPOSAL SYSTEM. (A) On or Before June 30,
1997. On or before June 30, 1997, the County shall have the right o enter into waste disposal agreements with
other cities in the County, Sanitary Districts, Transfer Stations and Independent Haulers, to be effective on July
1, 1997, which waste disposal agreements shall have terms and provisions substantially identical to the terms and
provisions of this Agrecment; provided, however, that in no cvent shall such agreements have terms and
provisions morc favorable than the terms and provisions of this Agrecment (including but not limited to the
Contract Rate and availability of disposal capacily).

(B) Afler June 30, 1997. After June 30, 1997, the County shall have the right to enter into waste
disposal agreements with any city, Sanitary District, Transfer Station and Independent Hauler, or otherwise accept
Acceptable Waste from such partics, but only within the limitations contained in this Section. Any -such
agreemenl or wasle acceptance agreement must provide that the party delivering waste shall pay a Posted
Disposal Ratc at least 10% higher than the Contract Ratc unless the County determines it is in the best interest
of the Disposal System 1o establish a Posted Disposal Ratc Icss than 10% higher than the Contract Rate. In no
cvent shall the Posted Disposal Rate be equal:to or less than the Contract Rate. In addition, the County shall
rescrve the right in any such waste disposal agreement at any time, to the extent permitted by Applicable Law,
1o refuse to receive and dispose of Acccptable Waste from any city, County Sanitary District, Transfer Station
and Independent Hauler if and to the extent thal such receipt and disposal may materially and adversely affect
the ability of the Connty to comply with its obligations Lo the Participating Cities under the Disposal Agrecments
to which each is a party. Notwithstanding the forcgoing, the County shall be permitted to enter into 2 Waste
Disposal Agreemcnt with the City of Garden Grove in accordance with Section 3.6(A) if such Waste Disposal
Agreement is exccuted by the City of Garden Grove within 90 days after the date on which Garden Grove
assumecs responsibility for solid waste collection within the City of Garden Grove.

{C)  Receiptof Imported Acceptable Waste on a Contract Basis. The County shall have the

right Lo enter into a contract or other agreement with any municipal or private non-County entity for the delivery
of Imported Acccprable Waste on terms and conditions that the County determines (o be neccssary to ensure and
enhance the viability of the Disposal System for the benefit of the County and the Participating Cities. The
County certifics that in its good faith judgment the contract or other agreement for the delivery of such waste will
not matcrially and adversely affect the ability of the County to receive and disposc of Acccplable Waste from the
Participating Cilics in accordancc with applicable the Disposal Agrecments throughout the Term thercol.
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(D) Scil Haulers. The City and the Counly acknowledge that Scif-Haulers shall be entitled
to deliver Self-Hauled Wasle to the Disposat.Systcm, on a non-contract basis, al the Posted Disposal Ralte. Such
Sell-Haulers shall not be entitled to disposc of Acecptablc Waste for the Contract Rate.

(E) Application and Use of Revenues From Other Users: Excess Import Reveaues. All
revenues received by the County from Lhe disposal of County Acceptable Waste by the Disposal System, and all
revenues received by the County from the disposal of Imported Acceplablc Waste by the Disposal System, shall
be deposited by the County in the County Waste Management Enterprise Fund and shall constitute revenucs of
the Disposal Sysiem. Pursuant to the County's Plan of Adjustment, the County is cntitled to receive nel revenucs
(aficr payment of all costs attnbutable Lo the accepiance of such Imported Acceptable Waste al the Disposal
Systan) from the disposal of Imported Acceptable Waste by the Disposal System in an amount of $15,000,000
per year. Costs attributable to the disposal of Imported Acceplable Waste include deposits to the Environmental
Fund, deposits to closwre and postclosure reserves, City host fees (if applicable), incremental operaling costs
(such as manpower expenditurcs, equipmeat; services and supplies expenditures), stale surcharges, and a pro rata
share of capital project costs. All net revenucs in excess of the $15,000,000 per year shall be considered "Excess
Lmport Revenues™ and shall be (i) retained in the County Waste Management Enterprise Fund or (ii) deposited
in the County debt repayment reserve for future bond defeasance established by Resolution No. 96-473 of the
County Board of Supervisors on June 25, 1996 (“Debt Repayment Reserve"). Amounts from the Disposal System
so deposited in the Debt Repayment Reserve shall only be uscd for the purposes of repayment of County
bankruplcy related obligations and defeasance of bankruptcy rclated financings as sct forth in the Debt
Repayment Policy approved pursuant to Resolution No. 96-473 unless the Board, by a four fifths majority vote,
determines to use such amounts for other purposes. The partics acknowledge that their intention in detcrmining
to allow the importation of Imparted Acceptable Waste for disposal by the Disposal System is to stabilize the
Contract Rate at rates below those which would otherwise prevail in the absence of such importation.

SECTION3,7. COUNTY PROVISION OF WASTE DIVERSION SERVICES,
(A) County-Wide Recyeling Servicgs, This Agrcement does not require the County to provide for any source -
reduction, materials recovery, recycling, composting, or other waste diversion services by the County nor any
payment therefor by the City, by Franchise Haulers or by ratepayers; provided, however, any County-Wide
Recycling Servioss may be fimded through the County Waste Management Enterprise Fund, Any such recycling
scrvices may be cxpanded, contracted or modified by the County al any time in its sole discretion.

(B) arate City- iversion Service ents. Nothing in this Agreement is
intended (o limit the right of the County (o enter into a separatc agreement with the City or any other person to
provide source reduction, malerials recovery, recycling, composting or other waste diversion services. Any such
program conducted by the County, whether in participation with the City, any other of the Participating Citics,
other Citics, Sanitary Districts, Transfer Stations, Independent Haulers, Unincorporated Area or non-County
enlity, shall be opcrated, managed and accounted for as a program separate and distinct from the Disposal
Scrvices program conlemplated by the Disposal Agrecments and shall not be funded through the general revenues
of the Disposal System.
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ARTICLE IV

CONTRACT RATE
SECTION 4.1. G PAYMEN O] E. The City

acknowlcdges that the County shall have the right to cbarge and collect a Contract Rate for the acceptance and
disposal of Controllable Wastc delivered to the System by any Franchisc Hauler. The Contract Rate shall be
calculated and established, and may be modificd, as provided in Section 4.2 hereof. In addition, the City
acknowledpes that the County shal} have the right to establish as part of the operating rules and regulations
reasonable measures to secure the payment of all Contract Rates.

SECTION 4.2. Contract Rate. (A) Initial Term. Effective July 1, 1997, the Contract Rate
payable by cach Franchise Hauler shall be $22.00 per ton, contingent on the delivery to the Disposal System of
an amount of Acceptable Wasle at least equal to the Cumulative Tonnage Targets identified in Appendlx 2, and
subject to potential adjustment necessary to reflect the circumstances set forth below:

® increased costs incurred by the Comnty (in excess of available insurance proceeds) duc
to the oceurrence of one or mare Unconn*ol]able_Ciwumslnpces. mcluding Changes in Law;

(i) average annual inflation at any point during the Term of this Agreemcent in exccss of
four per cent, compounded annually, calculated in accordance with Section 4.2 (F);

(i)  costs incurred by the County (in excess of available insurance proceeds and amounts
available in the Environmental Fund for such purposcs) remcdiating environmental conditions at the
Disposal System or inactive or closed disposal sites in the County, which, if uncorrected, could give risc
to potential claims umder CERCLA o related federal or state statutes, including costs incurred providing
indemnification to any Participating City pursuant o subscction 7.3 (but not including costs of ohtaining
insurance pursuant to Scction 3.3(F)); or

(iv)  tonnagc shortfalls to the extent permitted by Sections 4.2(B) and 4.2(C).

Prior to adjusting the Contract Rate as a result of any of the circumstances described above, the County shall
ulilize the following remedies in the following order of priority:

(i) reduce the costs of operating the Disposal System to the extent practicable;
* (i) utilize Excess Import Revenues to pay costs of the Disposal System; and
(ii) utilize Unrestricted Reserves to pay costs of the Disposal System.

Any adjustments to the Contract Rate permitied by this Section shall be calculated by the County 10 reflect the
actual costs or expenses of addressing the circumstance or circumstances pursuant to which the adjustmenl is
authorized.

(B) County Acceptable Waste Shortfall. In the event that the actual amount of County
Acceptable Waste delivered to the Disposal System at the end of any Contract Year is less than the Cumulative

Tonnage Target for such Contract Year for County Acceptable Wastc, as specificd in Appendix 2, the County
shall utilize the following options, in the following order of priority, in order to remedy any adverse effects of
such tonnage shortfall:

(1) reduce the costs of operating the Disposal System to the extent practicable;
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(i1) vtilize Excess Import Revenues to pay costs of the Disposal System;

- (iii) utilize Restricted Reserves described in clause (iii) of Scction 4.5 to pay costs of the
Disposal System;
(iv) utilize Unsestricted Reserves to pay costs of the Disposal System; and
(v) adjust the Contract Rate.

In the cvent that implementation of the steps described above do not result in sufficient revenucs to satisfactorily
address the shortfall in tonnage, the County shall have the right to terminate the Agreement on 60 days written
notice to the City. In addition, in the event that actual deliveries lo the Disposal System exceed the Cumnlative
Tonnage Target as of the end of amy Contract Year, the City acknowledges the County shall have the right to
establish reserves intended ta reflect the poteantial for lower than expected annual waste deliverics in subsequent
years, and that any such rescrves shall coastitutc “Restricted Reserves®.

Acceptable Waste Shortfall. In the eveat that the actval amount of Imported

©)
Acceptable Waste delivered to the Disposal System at the end of any Contract Year is less than the Annual
Imported Tonnage Target for such Contract Year for Imported Acceptable Waste, as specificd in Appendix 2,
the County shall utilize the following options, in the following order of priarity, in order to (i) provide the pet
annua) payment to the County described in Section 3.6(E) of 2t lcast $15,000,000 and (ji) generate sufficicat
revenues from the acceptance of Imporied- Acceptable Waste to continue to accept County Acceptable Waste for
the then applicable Contract Rate:

(i) reduce the costs of operating the Disposal System to the extent practicablc;
(3i) utilize Excess Import Revenucs to pay costs of the Disposal System; and
(jii) utilize Unrestricted Reserves 1o pay costs of the Disposal System,

In the event that, after implementation of the options described above, the sufficicnt revenues from the acceptance
of Imported Acceptable Wastc are not available to both (i) provide the net anoual payment to the County
described in Section 3.6(E) of at lcast $15,000,000 and (ji) generate sufficicnt revenues from the acceplance of
Imported Acceptable Waste to contimue to accept County Acceptable Waste for the then applicable Contract Rate,
then the County may propose in writing to the Participating Cities an adjustment to the then applicable Contract
Rate intended to achicve both requirements described above. The Participating Cities shall then have the right
Lo either (i) accept the proposed adjustment to the Contract Rate or (ii) termibate the Agreement i writing. Any
Participating City which does not terminate the Agreement within 45 days afler receipt of notice of the proposcd
adjustment from the County shall b irrevocably deemed to have agreed 1o the proposed adjustment. In the event
that a sufficient rumber of Panicipating Cities (as reasonably determined by the County in light of then current
circumstances) do not agree in writing to the proposed adjustment (o the Contract Rate within such 45 day period,
then the County may terminate the Disposal Agreements.

(D)  Intesim Use of Remedics. In the event that, during any Contract Year, waste deliveries
to the Disposal System are 25% or more below delivery projections for such Contract Year with the resuit that
the County determines it is unlikely that the Cumulative Tonnage Target or Annuol Imported Tonnage Target
will be achieved as of the end of such Contract Year, the County may utilize the remedies described in Section
4.2(B) or 4.2(C), as applicable prior 1o the end of suck Contract Year; provided, however, that if at the end of
such Contract Year, the Cumulative Tonnags Target or Annual Imported Tonnage Target (as applicable) are
actually met, the County shall reimburse any adjustments to the Contract Rale made pursuant to this Section to
Participating Cities. Such reimbursement may be given as a credit or adjustment to the Contract Rate for futurc

deliveries, rather than a lump sum payment.
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(E) Special Charges. Notwithstanding Section 4.2(A), the County shall have the right to
imposc special charges for the receipt of hard to handlc matenals, such as bulky materials, construction and
demolition debris, tires and sludpe. Such special charges shall be calculated to refiect the rcasonable incremental
costs to the County of accepting such hard to handic materials.

(3] Calcplation of Average Annual Inflation. For purposes of Section 4.2(A)ii), the
inflation shall be calculaled as the change in the Producer Price Index, Finished Goods (“PPI™), reported by the

Bureau of Labor Statistics of the United States Department of Labor between July of the year of calculation and
July 1, 1997. Average annual inflation shall be deemced to cxceed 4% if the ratio between the PP Index for July
for the year of calculation (calculated in accordance with the formula below) and July 1997 exceeds the ratio
comesponding to such year of calculation on the tabke below. The ratio shall be calculated in accordance with the

following formula:

(July PP1 Index of caleulation year / PP Index for July 1997)

Year of Cakulation Ratio
July 1, 1997. 1.0000
July 1, 1998 1.0400
July 1, 1999 1.0816
July 1,2000 11248
July 1, 2001 1.169%
July 1,2002 1.2166
July 1, 2003 1.2653
July 1, 2004 1.3159
luly 1, 2005 1.3635
July 1, 2006 14233
July 1, 2007 1.4802

In the event the PP is no Ionger published during the term of this Agrocment, such other index identified by the
Bureau of Labor Statistics or otherwise generally accepted as a replaccment for PPI shall be used for purposes

of this Service Agrecment

Q) Procodure for Rate Adjustments. (n the event the County determines that it is entitled
to an adjnstment of the Contract Rate pursuant (o Scction 4.2, 1t shall utilize the procedures deseribed in this
Section 42(G). The County shall be required to provide the City with at Jcast 60 days prior writicn nobice of the
adjustment, which notice shall identify the specific event(s) or circumstances which require the adjustment. The
notice shall also specify the carlicst date on which the County Board of Supervisors shall consider the proposed
adjustment. At least 45 days prior to such mocting of the Board of Supervisors, the County shall provide the City
with a report which shall contain the following information: a description of the specific event(s) or circumstances
which require the adjustment; a description (including cost estimates) of any activitics (which may include, but
not be limited to capital improvemeats to the Disposal System) required in order to remedy such eveat or
cireumnstanice; certilication by the County that it has implemented the remedics described in Scction 4.2 prior to
requiring the rate adjustment; and a description of the methodology used by the County to calculate the
adjustment to the Contract Raic (hereinafter the “County Repori”). In the event the City disputes the adjustment,
it shall provide the County with 3 wnticn description of the rcason for the dispute at least 10 days prior lo the
mecting of the Board of Supervisors identified in the initial notice of the County (hereinafter the “City Report™).
The City Report shall be provided 1o the Board of Supcrvisors for considoration at such meeting in conncclion
with the proposed rate adjustment. At any (ime from and after the date that the County provides the City with
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the County Report, upon the request of cither party, the City and County shall mect and confer in good faith to
resolve any dispute that may arisce regarding the proposed adjustment to the Contract Rate. In any such mecting,
the County shall be represented by the Director of the Department or his or her designee. In the cvent the Board
of Supcrvisors approves all or a portion of the proposed ratc adjustment, such ratc adjustment shall become
cfTective on the date idcatified in the initial notice sent by the County regardiess of whether or not the procedurcs
in Section 4.2(H) are utilized, bul subject to potential reimbursement pursuant to clausc (11) of Section 4.2(H).

(H) Procedure for Expedited Judicia) Review of Conlested Rate Adjustment. In the cvent

that, within 30 days afier Lhe effective datc of any Contract Rate adjustment made pursuant (o Section 4.2(G),
Participating Citics which, in the aggregate, accounted for morc than 50% of the County Acceplable Wastc
delivered to the County Systcm in the twelve months preceding the Contract Rate adpustment, provide notice to
the County of their election Lo utilize the procedures described in this Section 4.2(H), then the provisions of this
Scction 4.2(H) shall be utilized by such Participating Citics and the Counly o resolve the dispute over the
Contract Ratc Adjustment.. In the event that Participating. Citics which have delivered the amount of wastc
contemplated in the preceding sentcace do not provide notice to the County of such clection, the County shall
have no obligation to participate in or coopcrate in the implementation of the procedures described below in this

Section 4.2(H). .

1. In order to pursue the expedited judicial determination described in this Section (the
"Expedited Rate Determination®), the Participating Cities which bave made the clection described in the
paragraph above (the "Challenging Cities”) must commence a civil action for breach of contract (the
“Action™) in the Orange County Supcrior Court within 45 days of the date on which the Board of
Supervisors approves the challenged adjustment to the Contract Rate.

2. Within two (2) days of filing the Action, the Challenging Citics shafl personally scrve
on the County Cournsel both the summons and complaint, and a stipulation and request for the entering
of an order incorporating all of the procedural provisions rclating to the Expedited Rate Determination
as set forih in this Section 4.2(H) (sucb stipulation and request for order is hereinafter referred to as the
“Expedited Rate Determination Stiputation™). The Expedited Ratc Detcrmination Stipulation shall be
signed by each of the Challenging Citics.

3. . Within fifteen:(15) days of the date of service upon the County of the summons and
complaint, and Expedited Rate Determination Stipulation, the County Counscl shall execute the
Expedited Rate Determination Stipulation and personally serve upon the Challenging Citics through their
counsc) of record the Expedited Rate Determination Stipulation and its answer to the complaint in the
Action. The Stpulation shall also include a waiver by each of the parties of their right to a jury trial of
the issucs raised in the Action. The City and the County mutually agree that the duty Lo cxecute the
Expedited Rate Determination Stipuation and comply with the procedures set forth for Expedited Rate
Determination in this Scction 4.2(H) shall be, and are bereby decmed (o be, ministerial duties which the
law specifically enjoins upon cach of them, and shall be subject (o enforcement by the parties hercin
pursvant to Code of Civil Procedurc Section 1085, ef seq., or by means of a complaint for specific
perfermance.

4. Within three (3) days of the date of scrvice by the County upon the Challenging Citics
of the fully signed Expediled Rate Determination Stipulation, the County and the Challenging Citics
shall jointly make ex parte application to the Orange County Superior Court in the Action for the
issuance of Lhe order conlained in the Expedited Rate Determination Stipulation. At such ex parte
application, the County and the Challenging Citics shall also seck to confirm with the Orange County
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Superior Court the bricfing schedulc, and rcquest a hearing dal.c in accordance with the procedures sel
forth in this Section 4.2(H).

S. Within tcn (10) days of the date of scrvice by the Counly upon the Challenging Cities
of the answer in the Expcdited Rate Delermination, the Challenging Citics shall file with the conrt and
persoaally serve upon the County the Challenging Cities” opening brief and the Record in the Expedited
Ratc Determination. The opening brief shall not exceed 15 pages in length. The Record shall consist
of, and be limited to, the rceord of the proceedings before the Board of Supervisors with respect to the
adjustment of the Contract Rate, including but not limited to the County Report and the City Report
prepared by cach or any of the Challenging Cities pursuant to Section 4.2(G), any materials filed or
lodged with the Board of Supervisors and the Orange Counly Wastc Management Commission, the
transcript of the proceedings of the Board of Supervisors meeting and the Orange County Wastc
Management Commission, the minutes of the Board of Supervisors and the Orange County Waste
Management.Commission meeting, and the resolution and/or other documentation cvidencing action by
the Board of Supervisors and thc Orange County Waste Management Cormmission to adjust the Contract
Ratc pursuant to this Section 4.2. The record shall also include the most recent reports prepared
pursnant to Seclions 4.6 and 4.7. The Expedited Rate Detcrmination shall be decided solely on the
evidence in the Record, and no extrinsic evideace shall be submitted (o or considered by the court.

6. Within ten (10) days of scrvice by the Challenging Cities of their opening brief and the
Record, the County shall file and personally sesvc upon the Challenging Cities the County’s opposition
bricf. The opposition brief shall not exceed 15 pages in length.

7. Within five (5) days of service by the County upon the Challenging Cities of the
oppositien brief, the Challenging Cities may filc and personally serve upon the County a rebuttal brief,
which shall not exceed 10 pages in lenpth.

8. The trial of the Expedited Rate Determination shall be conducted as a hearing which
shall be conducted al the date set by the court in the ex parse hearing conducted pursuant to Section
4.2(H)(4), or such other date and time ordered by the court. No evidence other than the Record shall be
admilted into evidence or considered at the hearing of the Expedited Rate Determination, and no
testimony shall be takeas The heaning shalk:consistof oral argument and responscs to inquiries from the
court, as well as the evidence contained in the Record. If the court requests the parties to prepare
supplemenlal bricfs in rcsponse to any question or issuc raised by the court, the parties may do so.

9. The standard of rcview for thc Expedited Rate Determination shall be the
preponderance of the cvidence based upon the Record. The burden of proof shall be borne by the
Challenging Cities, and the burden of proof shall be the same as with respect to a plaintiff in a damages
action for breach of contract Both partics have participated in the drafting of this' Agrecment.
Accordingly, nothing sct forth in this Agrecment shall be interpreted or construed for or against either
of the parties as a conscquence of their participation in the drafting of this Agreement,

10.  Thecourt shall issue its written statement of decision and enter judgment within thirty
(30) days of the date of the hearing in the Expedited Rate Determination. The City and the County
hereby waive any and all rights of reconsideration or new trial with respect to the court’s determinalion
of any ol the issues raiscd in the Expedited Rate Determination, and the City and the County waive any
and all rights to appcal the judgment or the detcrmination of any issue raised in the Expedited Rale
Determination,
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11 If the court determincs that any portion of Lhe County”s adjustcd Contract Rate which
is the subject of the Expedited Rate Determination was improperly imposcd, the County shall, within 30
days of the daic of the stalement of decision, reimburse to the City the amount improperly imposed,
together with interest calculated at the highest percentage rate that does nol constitute usury under
California laws. Such reimbursement may be made in the form of a reduction in the Contract Rate for
a future period reasonably calculated 10 provide full reimburscment of the amounts deseribed above.

2. I[ for any reason the court does not sign the order contained in the Expedited Rate
Determination Stipulation, the City shall, within 30 days of the courl’s denial of such rcquested order,
file with the court and personally serve upon the County a motion for summary judgment and/or motion
for judgment on the plcadings, in accordance with Code of Civil Proccdure Section 437 (c) and 438. By
executing this Agreement, the parties hereby stipulate that, in the cvent that the Challenging Cities file
such surmmary judgment motion and/or motion for judgment on the pleadings, the Record shall be
deemed to have been incorporated into.the complaintand answer filed by the Challenging Cities and the
County, and'no evidence outside of the Record is relevant or material to the dispute raised in the
Expedited Rate Determination, The bricfing schedule and hearing on such motion for summary
judgment and/or motion for judgment on the pleadings shall be in accordance with Code of Civil
Procedure Section 437(c). The Challenging Cities and the County shall be bound by all of the
requirements and restrictions set forth in Section 4.2(H) that are not in conflict with this paragraph (12).

3. In the event that the court both does not sign the order contained in the Expedited Ratc
Determination Stipulation and cither does not hear or does not issue a ruling on the merits on the motion
for stzmrpary judgment and/or judgmcent an the pleadings which is dispositive of the issues, claims and

causes of action in the complaint filed by the Challenging Citics, the County and the Challenging Cities
shall, within twenty.days following the issuance of the Court’s order or decision not to honor the parties’
stipulation or not to hear the parties” motion for summary judgement, make application to the Presiding
Judge of the Orange County Superior Court for an expedited hearing or trial datc. The Challenging
Cities and the County shall be bound by all of the requirements and restrictions set forth in Section
4.2(H) that arc not in conflict with this paragraph (13). In this regard, and without limiting the
foregoing, the only evidence to be presented at the hearing or trial shall be the Record, no testimony shall
be presented at the hearing or trial; and both the County and the Challenging Citics waive all rights to
a jury trial, to any reconsideration of thedecision:of the court, to a new trial after the court renders a
decision, and to any appeal or review of the decision of the court,

SECTION 4.3. RESPONSIBILITY FOR PAYMENT OF THE CONTRACT RATE. (A)
Payment by City. In the event and to the extent (1) the City uscs municipal collection forces dircctly for the
haulage of Controllable Wastc to the Disposal Systcm or (2) the City uses non-municipat Franchise Haulers for
collection but nenctheless clects to pay the Contract Rate from City revenucs, the City, as its own Franchise
Hauler, shall have direct responsibility for payment of the Contract Rate, and sball take all such budgetary,
appropriation and other action as may be necessary (0 provide for the timely payment of the Contract Rate. Such
action may include, depending upon the means authorized by the City to provide for such payment, the levy and
collection of gencral or special taxcs, the imposition of benchit assessments, or the collection of uscr fees,
gencrator charges or other similar impositions for municipal solid waste disposal. The City shall use best efforts
in accordance with Applicable: Law to kevy and imposc all such taxes, assessments, fees or charges, and will take
all steps, actions and proceedings for the cnforcement, collection and payment of all such amounts which shall
become delinquent, to the full extent pemitted by Applicable Law. To the extent provided in Section 7.5 hereof,
the obligation of the City for such Coniract Raics shall be limited to amounts in the City’s Solid Waste Enterprise
Fund. From the Commencement Date to the date of expiration or termination of this Agreement, Lhe obligation
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of the City to pay the Contract Rate, to the extent the City rather than Franchisc Haulers is responsible directly
for payment and provided that the Scrvice Covenant has been complied with, shalt be absolute and unconditional
and shall not be subject to delay or diminution by reason of set-ofl, abatement, counterclaim, cxislence of a
dispute or otherwisc,

(B) Payment by Franchise Haulers. With respect to Controllable Waste delivercd by
Franchise Haulers other than Cily municipal collection forees, the obligation 1o pay the Contract Rate shall rest

- with such Franchise Haulers and not with the City and, unless the City has agreed with the County to be

responsible for Franchise Hauler payments, the City shall not be financially responsible for any dclay or failure
by such Franchise Hauler to pay the Contract Ratc or any portion thercof when dug. In the event of any such
faiture, the County and the City shall cooperalc with each other and use their best efforts to obtain timely
payment. Such efforts by the County may include, as appropriate, requiring cash payments for disposal rights
from such Franchise Hauler and bringing a lcgal proceeding for payment and damages. Such efforts by the City
may include, as appropriatc, legal proceedings torsuspend, revoke or terminate the Franchise Hauler's franchise,
permit or license rights.

©) Disputes. 1f the City or the Franchise Hauler disputes any amount billed by the County.
in any Billing Statement, the City or the Franchise Hauler shall nonetheless pay the billed amount and shall
provide the County with written objection within 30 days of the receipt of such Billing Statement indicating the
amount that is being disputcd and providing ali reasons then known to the City or the Franchisc Hauler for any
objection to or disagrecment with such amount. If the City or the Franchise Hauler and the Connty are not able
toresolve such dispute within 30 days after the City’s or the Franchisc Hauler’s objection, either party may pursue
appropriate legal remedies.

SECTION 4.4. BILLING OF THE CONTRACT RATE. The County shall continue to bill
Contract Rates after July 1, 1997, in the same manner as it has customarily billed tipping fees. Subject to the
other provisions of this Agreement, the County shall have the rght to modify or amend such maancr of billing
on reasonable notice to affected parties.

SECTICON 4.5. RESTRICTED RESERVES, For purposes of this Agreement, "Restricted
Reserves” means cash and other rescrves of the Disposal System which are restricted to specific uses or are
othcrwise being reserved by the Connty to meet itsobligations hereunder throughout the term of the Agreement
with respect to the Disposal Syslem pursuant to any A pplicable Law, contract, adopted budget, budpetary policy
of the County with respect to the Disposal System, or other arrangement. Such cash and other rescrves are not
required to be deposited in separalc accounts or funds in order to constitute "Restricted Reserves” hereunder, and
may be commingled with Unrestricted Reserves or other fimds of the County attributable (o the Disposal System.
"Restricted Reserves” shall include, but not be limited to, the following:

(i) reserves for closurc of components of the Disposal System 1o the extent required by
Apphcabie Law;

(ii) 75% of the amount reserved by the County for Runding of post closure maintenance and
monitoring with respect to components of the Disposal System (provided, however, that if a Change in
Law occurs which requires the County to separately maintain post closurc reserves at [evels higher than
75% of the amount then currcntly maintained by the County, such higher amount shall constitute
"Restricted Reserves");

Exceution Copy 25



(i) reserves established to protect the Disposal System against the adverse financial impact of
potential decrcascs in waste deliverics pursuant to Scction 4.2(B);

(iv} amounts rescrved Lo pay the costs of capital improvements with respecl to the Disposal
Syslem;

{v) amounts funded from revenues during the early years of Lhe term of the Agreement reserved
to enable the County lo provide disposal services for the Contract Rate during the later years of the

Agreement;

(vi) smounts temporarily held by the County prior lo payment (o the Statc or other
Governmental Bodies pursuant (o Applicable Law (including any fees or charpes payable to the Statc
Integrated Waste Management Board); )

(i) reserves required to mect bond covenants pursuant to financing agreements for Disposal
Systcm asscls lo the extent such amounts must be legally separate and distinct from other rescrves

identified in thig Section; .
(viii) security deposits from landfill deferred payment program users; and

(ix) amounts held by the County in the Environmental Fund ( provided, however, that such
amounts in the Environmental Fund will be made available and used by the County if required to pay
costs relating to environmenlal remediation or other related costs).

SECTION 4.6. AUDITED FINANCIAL STATEMENTS. The County shall annually, on or
before January 1 cach year commencing on January 1, 1998, prepare or.cause to be prepared and have on file for
inspection an annual report for the preceding Contract Year, accompanied by a certificatc of an independent
public accountant or of the County Auditor and Controller as to the cxamination of the financial statcments
therein (describing such statements as fairly prescating the information therein in conformity with gencrally
acoepled accounting principles) relating to the Disposal System, the Disposal Services, and the fiscal activitics
of the County Waste Disposal Enterprise Fund, and including statements in reasonable dctail of the financial
condition of the County Waste Disposal Enterprise Fund as of the end of the Contract Year and revenue and

cxpenses for the Contract Year,

SECTION 4.7. ANNUAL UPDATE OF TEN-YEAR FINANCIAL PROJECTION. The

County shall annually, on or before May | of each year, commencing May 1, 1998, prepare or cause to be
prepared, an updated Tea-Year Financial Projection for the Disposal System. Said Financial Projection shall
include at least two full years of priar actual data and ten years of future projections including the following
clements: :

County Acceptable Wastc, in lons;

Imported Acceplable Waste, in tons;

Revenues and expenditures;

Cash fund balances, including al) monies in the County Solid Wastc Enterprisc Fund,
with specific delincation of monices in the Environmental Fund, Restricted Resecves,
Unrestricted Reserves, and all other funds of the System.

B
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5. Projected liabilities for closure and post closure as well as reasonable reserves for other
environmental costs.

The purpose of the Ten-Year Financial Projection is (o kesp the City fully informed about the future financial
condition of the Disposal System. The County shall cause a copy of the Ten-Ycar Financial Projection to be
delivered to the City Manages of the City no fater than May | of cach year, commencing May 1, 1998.

27
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ARTICLEV
BREACH, ENFORCEMENT AND TERMINATION

SECTION 5.1. BREACH. The parties agrec that in the cvent cither party breaches any
obligation under this Agreement or any represcntation made by cither party hercunder is untrue in any material
respect, the other party shall have the right to take any action at law or in equily (including actions for injunctive
relicf, mandamus and specific performance) it may bave to cnforce the payment of any amounts duc or the
performance of any obligations to be performed hereunder. Neither party shall have the right to terminate this
Agreemcnt except as provided in Section 5.2 and Scction 5.3 hereof or as otherwise provided in this Agreement.

SECTION 5.2. CITY CONVENIENCE TERMINATION. The City shall have the right to
terminate this Agrecment in its sole discretion, for its convenience and without cause at any time during the Term
hereof upon 90 days' written notice to the County. If the City excerciscs its rights 1o lcominats the Agreement
pursuant to this Seetion, the City shall pay the County a termination fec cqual to the Contract Rate in effect at
the time of such termination {or any higher rate with respect to which the County has provided notice pursuant
to Section 4.2(G)) muitiplied by the number of tons of City Acccptable Waste delivered to the Disposal System
during the preceding twelve months (or, if the City had been in broach of the Waste Disposal Covenant during
such prior months, such amount as would have been delivered if the City had complied with the Waste Disposal
Covenant), multiplicd by the number of years remaining in the Term of the Agreement.

SECTION 5.3. TERMINATION. (A)By City. Except as expressly provided herein, the City
shall have no right to tenminate this A greement for cause except in the event of the repeated failure or refusal by
the County substantially 1o perform any material obligation under this Agreement unless such faikure or refusal
is excused by an Uncontrollable Circumstance; except that no such failure or refusal shalf give the City the right
10 terminate this Agreement for causc under this subsection unless:

¢)) The City has given prior writien notice to the County stating that a specified failure or
refusal to perform exists which will, unless corrected, constitute a matcrial breach of this Agrecment on
the part of the County and which will, in its opinion, give the City the right 10 terminate this Agreement
for cause under this subscction unless such breach is corrected within a reasonable period of time, and

) The County has ncither challenged in an appropriate foram (in accordance with Section
5.5) the City's conclusion that such failure or refusal to perfomm has occutred or constitules a material
breach of this Agreement nor corrected or diligently taken steps to correct such breach within a
reasonable period of time not more than 90 days from the date of the notice given pursuant to clause (1}
of this subsection (but if the County shall bave diligently taken steps to conrect such breach within such
reasonablc period of time, the same shall not constitule a breach giving rise to the right of termination
for as Jong as the County is continuing to take such steps to correct such breach).

(B) By County. Except as expressly provided herein, the County shall have no right to
terminate this Agreement for cause except in the event of the repeated failure or refusal by the City substantially
to perform any material obligation under this Agrecment unless such failwre or refusal is excused by an
Uncontrollable Circumstance; cxcept that no such failure or refusal shall give the County the right to terminate
this Agrecment for cause under this subscction unless;

()] The County has given prior wrilten nolice to the City slaling that a specified failure or
refusal to perform exists which will, unless corrected, constitule a malerial breach of this Agreement on
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the part of the City and which will, in its opinion, givc thc County right lo terminate this Agreement for
causc under this subsection unless such breach is corrected within a rcasonable period of time, and

2) The City has ncither challcnged in an appropriate forum (in accordance with Scction
5.5) the County’s conclusion that such failuse or refusal to perform has occurred or constilutes a material
breach of this Agreement nor correcled or diligently taken steps to correct such breach within a
reasonable period of time not more than 90 days from the datc of the notice given pursuant to clause (1)
of this subscction (but if the City shall have diligently taken steps Lo correct such breach within such
rcasonable period of time, the samc shall not constitute 2 breach giving rise to the right of termination
for as long as the City is continuing o lake such sieps 1o-comect such breach).

SECTION 5.4. NO WAIVERS. No action of the County or the City pursuant to this
Agrecment (including, but not limited to, any investigation or payment), and no failurc to act, shall constitute a
waiver by either party of the other party's compliance with any term or provision of this Agrecment. No course
of dealing or delay by the County or the City in exercising any right, power or remedy under this Agreement shall
operale as a waiver thereof or otherwise prejudice such party's rights, powers and remedies. No single or partial
exercisc of (or failure lo excreise) any right, power or remedy of the County or the City under this Agreemenl
shall prechsde any other or further exercise thercof of the excreise of any other right, power or remedy.

SECTION 5.5. FORUM FOR DISPUTE RESOLUTION. I is the express intention of the
partics that all legal actions and proceedings related to this Agréement or to the Disposal System or to acy rights
or any relationship between the partics arising therefrom shall be solely and exclusively initiated and maintained
in courts of the State of California having appropriate jurisdiction.
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ARTICLE V1

TERM
SECTION 6.1. EFFECTIVE DATE AND TERM. (A) Initial Term, This Agrecment shall

become effective, shall be in full force and effect and shall be legally binding upon the City and the County from
the Contract Date and shall continue in full force and cffect until the tenth anniversary of the first day of the
Contract Year following the Contract Year in which the Commencement Dalc occurs, unless earlier terminated
in accordance with its tcrms, in which event the Term shall be deemed to have expired as of the date of such

termination.

®) Option 1o Renew. This Agreement shall be subject to renewal by mutual agrcement of
the parties, on or before Junc 30, 2004, for an additional term of ten years (the "Rencwal Term") on the same
tcrms and conditions as are applicable during the Initial Term hereof. The City shall give the County vmitten
notice of its imevocable election to renew this Agreement on or before Junc 30, 2004. If the parties do not renew
this Agreement by June 30, 2004, thc Agrecment shall expire on June 30, 2007.

© Contract Rate During Renewal Term. In connection with the parties right to renew this
Agrcement for an additional ten-year term pursaant to Section 6.1(B), the partics shall, on or before June 30,
2004, negotiale an applicable change in the Contract Rate for such renewal term. In determining any revisions
to the Contract Rate to be applicable during any renewal period, in addition to the circumstances described in
Scction 4.2(A), the parties may take into consideration the following paramelers, including but not limited to:

i) actual cost of operations;
(i)  population growth;
(L) increase or decrcase in available toanage;
(iv)  cconomic and disposal market conditions in the Southern California region;
™) changes in transportation and technology; . i
(vi)  closure and expansion of nearby landfills;
(vit)  capacity of the Disposal System; and
(viii) available reserves.

D)  Survival; Accrued Rights. The rights and obligations of the partics hereto pursuant to Sections
3I1(EXD), 5.1,53,55,7.2,73,75,7.7,78,1.9, and 7.10 hereof shall survive the terminalion or expiration of
this Agreement, and no such termination or expiration shall limit or otherwise affect the respective rights and
obligations of the partics hereto accrued prior to the date of such termination or expiration. At the cnd of the
Term of this Agreement, all other obligations of the parties shall terminate. .

SECTION 6.2. COMMENCEMENT DATE. (A) Obligations of the Parties Pror fo th
Commcncement Date. The parties acknowledge that the Disposal Agreements may be executed and delivered
on different dates and that, cxcepl as provided in this subsection, neither the County nor the City sholl be
ohligated 1o pefonn its obligations hereunder until the participation threshold provided herein has been met and
the other conditions to the occurrence of the Commencement Daic have cccurred. Prior to the Commencement
Date, each party-hereto shall at its own expense exercise good faith and due diligence and take all steps within
its reasonable control in secking to satisfy the conditions to the Commencement Datc set forth herein as soon as
reasonably practicable. The County and the City, each at its own expense, shall cooperate fully with each other
and the other Participating Citics in connection with the foregoing undertaking

Exccution Copy 30 {Revised Page)



(B) Condition to the Commencement Date. The Commencement Datce for the Agreement
shall be the date on which the Aggregate Eslimated Annual Tonnage aliributable to Participating Cities, Transfer
Stations and Independent Haulers which have exceuted and delivered Disposal Agrecments shall be 1,842,000
tons per year (using the amounts attribuled lo such Citics, Independent Haulers or Transfer Stations in Appendix

1).

©) Satisfaction of Condition and Commencement Date. Each pasiy shall give the other
prompt notice when the condition to the Commencement Date has been satisficd. Upon the satisfaction or waiver
of such Commencement Date condition, the County shall give written nolice thereof Lo the cities which have
theretofore executed Disposal Agreements. The partics shall thereupon hold a formal closing acknowledging the
satisfaction or waiver of the condition to the Commencement Date, certifying that the Commencement Dale has
occurred and designating the Participating Cities. Original or certificd copies of all of the documents or
instruments constituting or cvidencing satisfaction of the Commencement Date conditions shall be furnished o
cach party prior to or on thc Commencement Date.

(D)  Newly Incorporated Cities. Any city within Orange County which becomes incorporated
after the Commencement Date shall upon request be offered the opportunity by the, County to become a
Participating City. If any such City cxccutes a Disposal Agreement and inccts the applicable condition provided
in subsection 6.2(B) hereof within 180 days following the date of its municipal incorporation, then such City shall
be entitled to execute a Waste Disposal Agreement on substantially the same terms and conditions as this
Agreement (including the Contract Rate), notwithstanding the limitations contained in Section 3.6(B).

(E) Failure of Condition. 1fby Mar¢h 30, 1997, or such later date as the County may agree,
the condition to thc Commencement Date specificd in this Section is not satisfied, cither party hereto may, by
notice in writing to the other party, terminate this Agreement. Neither party shall be liable to the other for the
lermination of this Agreement pursuant (o this subsection, and each of the parties shall bear its respective costs
and cxpenses incurred in seeking to satisfy the condition to the Commencement Date,
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ARTICLE VII.
GENERAL PROVISIONS

SECTION 7.1, OPERATION AND MAINTENANCE OF THE DISPOSAL SYSTEM, The

County, at its cost and cxpease through the County Solid Waste Enterprisc Fund, shall at all times operate, or
caused to be operated, the Disposal System in accordance with Applicable Law and the operating rules and
rcgulations of the Department.

SECTION 7.2. UNCONTROLLABLE CIRCUMSTANCES GENERALLY.

(A) Performance Excused. Excepl as otherwise specifically provided in this Agreement, acither the County nor

" the City shal! be liablc 1o the other for any failure or delay in the performance of any obligation under this

Agreement {other than any payment at the time duc and owing) to the extent such failure or delay is due to the
occurrence of an Uncontrollable Circumstance.

(B)  Notice, Mitigation. The parly experiencing an Uncontroliable Circumstance shall notify
the other party by telccommunication or telephone and in writing, on o promptly afler the date the party
cxperiencing such Uncontrollable Circumstance first knew of the commencement thereof, followed within 15 days
by a written description of (1) the Uncontrollable Circumstance and the causc thereof (to the extent known), (2)
the date the Uncontrellable Circumstance began and the cause thereof, its estimated duration, the estimated time
during which the performance of such party's obligations hereunder ‘will be delayed, (3) the estimated amount,
if any, by which the Contract Rate may nced to be adjusted as a result of such Uncontrollable Circumstance, (4)
its cstimatcd impact on the other obligations of such party under this Agreement and (5) potential mitigating
actions which might be taken by the County or City and any arcas where costs might be reduced and the
approximate amount of such cost reductions. Each party shall provide prompt writicn notice of the cessation of
such Uncontrollable Circumstance. Wheaever such act, event or condition shall occur, the party claiming 1o be
adversely affected thereby shall, as promptly as reasonably possible, use its best efforts to eliminate the causc
therefor, reducc costs and resume performance under this Agreement. In addition, with respect to Changes in
Law, the County shall diligently contest any such changes the imposition of which would have a malerial adverse
impact on the Disposal System. While the delay continues, the County or City shall give notice to the other party,
before the first day of each succeeding month, updating the information previously submitted.

© Impact on Contract Rate. If and to the extent that Uncontrollable Circumstanccs
interfere with, delay or increase the cost to the County of meeting its obligations hereunder and providing
Disposal Scrvices to the Participating Citics in accordance kerewith, the County shall be entitled to an increase
in the Contract Ratc as provided in Section 4.2 herein of an extension in the schedule for performance equal to
the amount of the increascd cost or the time lost as a result thereof. The proceeds of any insurance available to
meet any such increascd cost shall be applied to such purposc prior Lo anty determination of cost inercases payable
under this subsection. Any cost reductions achieved through the mitigating measures underiaken by the County
pursuant to subsection 7.2(B) hereof upon the occurrence of an Uncontrollable Circumstance shall be roflected
in a reduction of the amount by which the Contract Rate would have otherwise been increased or shall serve to
reduce the Contract Rate 0 reflect such mitigation measures, as applicable,

SECTION 7.3. INDEMNIFICATION. To the exient permitted by law, the County agrees that,
it will protec, indemnify, defend and bold harmiess the City from and against all Loss-and-Expense arising from
the City's aclivity as an "arranger” ({or purposes of and as such term is defincd under CERCLA or comparabie
state statutes) of municipal solid waste disposal pursuant to this Agreement. In the event the City shall determine
that because of conflict or any other reason that it wishes Lo be defcnded by legal counsc) other than the legal
counsel provided by the County, the cost of providing such Jegal counsel shall be the City's sole responsibility.
The City acknowledges the County's legitimate interest in actively participating in any

Excculion Copy 32 (Revised Page)



delense, Litigation or settlement whether the County or the Cily provides lcgal counsel. Any costs incurred by the
County pursuant to this Scclion shall be considered an Uncontrollable Circumstance cost and the County shall
be entitled to adjust the Contract Rale as provided in subscction 4.2(A) herein. The County shall not, however,
be required to indemnify or defend the City from and against all Loss-and-Expense arising from any willful,
knowing, illcgal or nepligent disposal of hazardous wastc (other than incidental amounts of Household Hazardous
Waslc commonly found in municipal solid waste and penmitted to be disposed in Class HI landfills under RCRA)
which violates thc County's landfill permits or Applicable Law. The partics agree that this provision constitutes
an indemnity under CERCLA (to the cxient of the specific provisions of this Scclion). The parties acknowledge
that this subsection is not intended to and docs nol create any obligalion on the part of the County 1o providc any
indemnification or defense to any Franchisc Hauler, whether franchised or not, or any Independent Hauler or
Transfer Station, under any circumslances. The City acknowledges the County's legitimate interest in actively
participating in any defense, litigation or settlement, and shall, as a condition to this indemnity, coordinale fully
with the County in the defense. )

SECTION 7.4. RELATIONSHIP QF THE PARTIES, Neither party to this Agreement shall
have any responsibility whatsoever with respect to services provided or contractual ebligations or iiabilitics
assumed by the other party hereto, whether accrued, absolute, contingent or otherwise, or whether due or to
become due. The County is an independent contractor of the City and nothing in this Agreement shall be deemed
1o constitute cither party a partner, agent or lcgal representative of the other party or to create any fiduciary

- relationship between the parties.

SECTION 7.5. LIMITED RECOURSE. (A) To the City. Except in the cvent the City has
not cstablished of maintained a City Solid Waste Enterprise Fund, no recourse shall be had to the general funds
or general credit of the City for the payment of any amount due the County hereunder,, or the performance of any
obligation incurred hercunder, including amy Loss-and-Expense of any nature arising from the performance or
non-performance of the City’s obligations hereunder. The solc recourse of the County for all such amounts shall
be to the funds held in any such Solid Waste Enterprisc Fund. All amounts held in any City Solid Wastc
Enterprise Fund shall be held for the uses permitted and required thereby, and no such amounts shall constitute
proparty of the County. The City shall make adequate provision in the administration of any City Solid Waste
Enterprisc Fund for the payment of any amount or the performance of any .obligation which may be due
hereunder. :

B) To the County. No recourse shall be had to the genera) funds or general credit of the
County for the payment of any amount duc the City hercunder, or the performance of any obligation incurred
hereunder, including any Loss-and-Expense of any nature arising from the performance or non-performance of
the County’s obligations herexmder. The sole recourse of the City for all such amounts shall be to the funds held
in the County Solid Waste Enterprisc Fund in accordance with the terms of this Agrecment. All amounts held
in the County Solid Wastc Enterprisc Fund shall be held for the uses permitted and required thereby, 2nd no such
amouns shall constitute property of the City. The County shall make adcquate provision in the administration
of the County Solid Waste Enterprisc Fund for the payment of any amount or the performance of any obligation
which may be duc hercunder.

SECTION 7.6. PRE-EXISTING RIGHTS AND LIABILITIES. Nothing in this Agrcement
is intended to affect, releasc, waive or modify any rights, obligations or liabilities which any party herclo may
have (o or against the other party as of the Contract Date relating to the disposal of wasic in the Disposal Syslem

or any other related malter.

SECTION 7.7. NQ VESTEDRIGHTS. The City shall not acquire any vested propesty, license
or other rights in the Disposal System by rcason of this Agrecment.
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SECTION 7.8. LIABILITY FOR COLLECTION, TRANSPORTATION _ AND

PROCESSING. Any liability incurred by the City as a resull of collecting Acceplable Waste or processing it for
diversion from landfll, or as a result of causing, franchising, permitling, licensing, authorizing or aranging any

“of the foregoing, shall be its sole liability, except as expressly otherwise provided herein.

SECTION 7.9. NO CONSEQUENTIAL OR PUNITIVE DAMAGES. In no event shall either
parly hereto be liable to he other or obligatcd in any manner to pay to the other any special, incidental,
conscquential, punilive or similar damages based upon claims arising oul of or in conneclion with the
performance or non-performance of its obligations or otherwisc under this A grecment, or the material inaccuracy
of any represcntation made in this Agrecment, whether such claims are based upon contract, lort, negligence,
warranty or other legal theory. .

SECTION 7.10. AMENDMENTS, Neither this Agrecment nor any provision hercof may be
changed, modified, amended or waived except by written agreement duly avthorized and cxecuted by both parties.

SECTION 7.11. NOTICE OF LITIG Each party shall deliver writicn notice to the other
of any Legal Proceeding to which it is a party and which questions the validity or enforceability of this Agreement
executed by the City or the County or any Legal Entitlemeat issued in connection herewith.

SECTION 7.12. FURTHER ASSURANCES: At any and all times the City and the County so
{ar as may be authorized by law shall pass, make, do, execute, acknowledge and deliver any and cvery such
further resolutions, acls, doeds, conveyances, instrumcnts, assignments, translers and assurances as may be
necessary or reasonably requested by the other in order 1o give full effect to this Agreement.

SECTION 7.13. ASS]JGNMENT OF AGREEMENT. (A) Assignment. Neither this Agreement
nor any of the rights or obligations hercunder may be assigned by cither party hereto without the prior written
consent of the other party, which may be withheld in the other party’s sole discretion. Notwithstanding the
foregoing, that either party may assign this A greement 1o another public eatity, subjccl to the reasonable consent
of the other party. In such circurnslances the party nol requesting the assignment shall have the right to dcmand
assurances of the financial, tcchnical and Iegal ability of the proposed assignee 10 undertake the responsibilitics
and obligations of the assigning party.

(B) Sale. The County shall not enter into negotiations with respect to the salc of the
Disposal System prior to June 30, 2004, In addition, the County shall not enter into any agreement for the sale
of the Dispasal System which provides [or an effective date for such sale prior to the expiration or lermination
of this Agrccment.

SECTION 7.14. T BLI . Excepl as otherwise provided

herein, all amounts due hereunder, whether as damages, credits, revenue or reimbursements, that are not paid
when due shall bear interest at the Overdue Rate on the amount outstanding from time to Lime, on the basis of
a 365-day year, counting the actual number of days clapsed, and all such interest accrued at any time shall, to the
cxtent permilted by Applicable Law, be decmed added to the amount due, as acerued.

SECTION 7.15, BINDING EFFECT. This Agrccment shall bind and inure to the benefit of the

partics hereto and any successor or assignec acquiring an interest hereunder consistent with the provisions of
Scction 7.13 hereoll
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SECTION 7.16, NOTICES. Any notice or communication required or permitted hereunder shall
be in writing and sullicictly given if delivered in person or scnl by certified or registered mail, postage prepaid,
to the notice address of the respective parties sel forth on the cover page of this Agrecment. Changes in the
respective addresscs 10 which such notices may be directed may be made from time Lo time by any party by notice
to the other party.
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IN WITNESS WHEREOF, COUNTY and CITIES havc caused this Agreement to be
executed by their duly authorized officers or representatives as of the day and year first above written,

COUNTY OF ORANGE

Date §~2S57 By{u.ﬂ; D? .,A_LZ:M

Dircctor, Integrated Wastc Management Department

Date__[r 12 97 (/Q—'/A—
Hilli L. Ossenmacher, Mayor
ATYES®?
Kathie Mendoza. C1ty Cler

Nl el

¥Michele R. Vadon, City Attorney
APPROVED AS TO FORM:

COUNTY COUNSEL
ORANGE COUNTY, C. RNIA

By

7
Date 5/&} /47
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APPENDIX 1

ESTIMATED ANNUAL TONNAGE




CATEGORY 1

Anaheim

Santa Ana

Orange, City
Fullerton

Unincorp County
Garden Grove San Dist
Tustin

Buena Park

Midway City San Dist
Newport Bch-CR&R+City
La Habra

Lake Forest

L.aguna Niguel

Irvine - residential
San Clemente

San Juan Capistrano
Laguna Beach
Cypress

Yorba Linda

Brea

Placentia

Costa Mesa San Oist
Laguna Hills

Villa Park

267,011

APPENDIX 4

ESTIMATED ANNUAL TONNAGE FOR PURPOSE OF SECTION ¢.2{b)
CATEGORY 2
Huntington Beach  Rainbow 165,61
Fountain Valley Rainbow 4573
Dana Polnt Solag 29,67 X
Mlssion Viejo BFl-Residentiat 26 48
Mission Viejo West Waste-Comml 26,43
Stanton CR&R 21,023
Seal Beach Briggeman 18,389]
Los Alamitos Briggeman 15952
Los Alamitos cvT 5
La Paima CR Transfer 8,720
La Palma Park 19

CATEGORY 3

Sunset Environmental
Western Waste
South Coast Refuse
Great Western
CR&R-Costa Mesa
Rainbow

Fivestar Rubbish
Waste Mgmt of OC
National Refuse -

C R&R-irvine
Federal Disposal
Ware Disposal
Orange Res/Recov
A Trojan Disposal
SOLAG Disposal
Taommina

Orange Disposal
BFVQrganics
Briggeman

MG Dis posal

This Appendix 1 shal be used 10 determine if Ihe Aggregate Estimate Annual Tonnage threshold of 1,842,000 lons has been mel
for purposes of Seclion 6.2(8). The amount atiributable lo any City in Calegory 1 above shall be included for purpeses of auch
delermination upen execution of a Waste Disposal Agreement by that City. The amount attributable to any City in Category 2 above
shall only be included for purposes of such delermination upon:

(1) execution of a Waste Disposal Agreement by such City and

021 497

(2) execution of a Haular Acknowledgment (in substantially the form set forth in Appendix 3) or

by the Franchise Hauler carresponding o such Category 2 City in the table above,
The amount attributable ta any hauler in Category 3'above shall be included for purposes af such delermination upon execulion
by such hauler of a Wasle Disposal Agreement,

I 91,01

Hauler Wasle Disposal Agreement
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APPENDIX 2

Cumulative Tonnage Target to be Used
for Purposes of Section 4.2 (B)

Fiscal Year Tonnage Cumuliative Tonnage
FY 1997-98 2,277 2277
FY 1998-99 2134 - 4,411
FY 1999-2000 2,007 6,418
FY 2000-01 2,025 8,443
FY 2001-02 2,042 10,485
FY 2002-03 2,060 12,545
FY 2003-04 2,079 14,624
FY 2004-05 2,096 16,720
|FY 2005-06 2,111 18,831
|EY 2006-07 2,128 20,959

Note: Tons are expressed in thousands.

Annual Importation Tonnage Target
to be Used for Purposes
of Sections 4.2 (C)

Import

. Fiscal Tonnage
Year Year _ Contracted

1 1997-98 1,428
2 1998-99 1.428
3 1999-2000 1,428
4 2000-01 1,428
5 2001-02 1,428
6 2002-03 1.428
7 2003-04 1,428
8 2004-05 - 1,428
9 2005-06 1,428
10 2006-07 1,428

Note: Tons are expressed in thousands.
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APPENDIX 3

FORM OF HAULER ACKNOWLEDGMENT



FRANCHISE HAULER ACKNOWLEDGMENT

THIS FRANCHISE HAULER ACKNOWLEDGMENT, dated as of . 1997
(the "Acknowijedgment™), by and between the City of (the “City") and
(the "Franchise Hauler").

WITNESSETH

WHEREAS, the City and the Hauler have heretofore entered into an agreement entitled __
_ ., Catedasof ___ _ (the "Tranchise”); and
WHEREAS, the Franchise provides for the collection and disposal of certain mumcxpal solid
waste as described therein (*Franchise Waste™) generated within the City; and

WHEREAS, Orange County (the "County”) owns, manages and operates a sanitary landfill
disposal system for municipal solid wasle generated within the County; and

WHEREAS, the City and the County have beretofore entered into a Waste Disposal
Agreement, dated as of . 1997 (the "Disposal Agreement") determining that the execution of
such Disposal Agreement will serve the public health, safety and welfare of the residents of the City and
County, by maintaining public ownership and stewardship over the Orange County Landfill Disposal System
(thc "Disposal System"); and

WHEREAS, under the Disposal Agreement, the County has agreed to provide long-term
disposal of all municipal sclid waste generated within the City and the City has agreed to exercise all legal,
and contractual power which it possesses from time {o time to deliver or cause the delivery of such waste to
the Disposal System; and

WHEREAS, the provisions of the Waste Disposal Agreement which guaraptee capacity for
the long term disposaj of waste at specified rates gencrated in the City provide significant benefits to the
Hauler;

WHEREAS, notwithstinding any Franchisce provisions to the conftrary, the Franchise Hauler
explicitly acknowlcdges the aforementioned benefits to the City, the County and the Hauler in prondmg for
the disposal of all Franchise Waste to the Disposal System; and

WHEREAS, the City and the Franchise Hauler desire to enter into this Acknowledgment to
assure that the City and the Hauler will be entitled to the benefits of the Waste Disposal Agreement and to
assure conformity with the waste delivery obligations which have becn agreed to by the Ciry under the Disposal
Agreement through the delivery of waste by the Franchise Hauler to the Disposal System; and



WHEREAS, the Franchise Hauler's agreement to deliver Franchise Waste ta the Disposal
System under this Acknowledgment is given in consideration of the Franchise Hauler's right to receive the
Contract Rate for such disposal as provided in the Disposal Agreement.

NOW, THEREFORE, in consideration of the prewmises and for other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, the partics hereto, intending to

be legally bound hercby, agree as follows: .

1. Capitalized terms uscd and not otherwise defincd herein are used as defined in the
Disposal Agrcement.

2. The Franchise Hauler hereby waives any right which it may possess under applicable
[aw o contest on any ground, constitutional, statutory, case law, adminisirative or otherwise, (a) the right,
power or authority of the County or the City to cnter into or perform their respective obligations under the
Disposal Agreement, (b) the enforceability. against the County or the City of the Disposal Agreement, or (c)
the right, power or authority of the City (o deliver or cause the delivery of all Controllable Waste to the
Designated Disposal Facility in accordance with this Acknowledgment.

3. The City-and the Franchise Hauler each hereby represent that this Acknowledgment
has been duly authorized by all necessary action of their respective governing bodies.

4, The Franchise Hauler shall deliver or cause to be delivered all Controllable Wasie
{including all residue from the processing by any means, wherever conducied, of Controllable Waste), to the
Disposal System, and shall otherwise assist the City in complying with its obligations under the Waste Disposal
Covenant in Section 3.1 of the Disposal Agreement.

5. The Franchise Hauler shall not hau] Controllable Waste (o any materials recovery
{acility, composting facility, inlermediate processing facility, Fecycling center, transfer station or other waste
handling or management facility unless the contract or other agrecment or arrangement between the Franchise
Hauler and the operator of such facility is sufficient in the opinion of the County to assure that the Residue
from such facility constituting City Acceptable Waste (or Tommage equivalencies) and the City Acceptable
Waste transferred by such facility shall be delivered to the Designated Disposal Facility in compliance with

the Waste Disposal Covenant.

6. The Franchise Hauler shall pay the Contract Rate imposed by the County at the
Designated Disposal Facility for the disposal of ali Controllable Waste, which rate shall be subject to potential
adjustment necessary to reflect the circumstances set forth in the Disposal Agreement.

1. Nothing in this Acknowledgment is intended to restrict any right or responsibility
explicitly given the Franchise Hauler in the Franchise to recycle City Acceplable Waste, except as provided
in paragrapb 5 abovc with respect (o Residue from any such recycling operations.

8. The obligations of the Franchise Hauler under this Acknowledgment shall apply
notwithstanding any provision of the Franchise which may conflict herewith.

9. This Acknowledgment may be enforced by Ui City by any available lcgal means.
In any enforcement action by the City, the burden of proof shall be on the Franchisc Hauler to demonstrate

compliance herewith.
2



10. This Acknowledgment shall be in full force and effect and shall be legally binding

upon the City and Franchise Hauler from the dated hereof and shaii continue in full force and effect uatil the
earlicr of (i) the end of the term of the Franchise or (i) the end of the term of the Disposal Agreement.

11 The City and Hauler agree that the County shall be an express third party beneficiary
of this Acknowlcdgment, and shall be cnlitled to independently enforce the obligations of the Hauler

hereunder.



IN WITNESS WHEREOF, the pasties have caused this Acknowledgment fo be execuled by
their duly authorized officers or representalives as of __ day of , 1997,

CITY OF
Signatre: .. ___.____

Printed Name: _______

Tifle:

{Franchise H.au'lcr)
Signature:
Printed Name:

Title: ___.



AMENDMENT NO. 1
TO WASTE DISPOSAL AGREEMENT
WITH CITY OF

DANA POINT

This Amendment No. | is made and entered into on this 22" day of June 2004, by and
between the COUNTY OF ORANGE, a political subdivision of the State of California
(hercinafler “COUNTY™) and CITY designated above (hereinafter “CITY™). The CITY is a
general law or charter city and political subdivision of the State of California.

RECITALS

WHEREAS, COUNTY and CITY entered into a Waste Disposal Agreement (hereinafier
“Agreement”) on April 8, 1997, guaranteeing that CITY shall deliver or cause to be delivered to
the Orange County Landfill Disposal System, all of the municipal solid waste generated within
its jurisdiction for ten years; and

WHEREAS, COUNTY and CITY have agreed to a three-year extension of the
‘Agreement, amending the provisions for the Inilial Term, Option to Renew, Calculation of
Average Annual Inflation, and Cumulative Tonnage Targets for County and Importation
Acceptable Waste.

NOW, THEREFORE, the parties hereto agree as follows:

t. Section 6.1. subparagraphs (A), (B), and (C) are deleted and replaced with the
following:

(A)Initial Term. This Agreement shall become effective, shall be in full force and
effect and shall be legally binding upon the CITY and the COUNTY from the
Contract Date and shall continue in full force and effect until June 30, 2010, unless
earlier terminated in accordance with its terms, in which event the Term shall be
deemed to have expired as of the date of such termination.

(B) Option to Renew. This Agreement shall be subject to renewal by mutual
agreement of the parties, on or before June 30, 2008, for an additional term of ten
years (the “Renewal Term”) on the same terms and conditions as are appliceble
during the Initial Term hereof. The CITY shall give the COUNTY wriltten notice of
its irrevocable election to renew this Agreement on or before June 30, 2008. If the
parties do not renew this Agreement by June 30, 2008, the Agreement shall expire on
June 30, 2010.

(C) Contract Rate During Renewal Term. In connection with the parties’ right to
renew this Agreement for an additional ten-year term pursuant to Section 6.1(B), the
parties shall, on or before June 30, 2008, negotiate an applicable change to the

WDA Amend | Dana Point
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Contract Rate for such renewal term. In determining any revisions to the Contract
Rate to be applicable during any renewal period, in addition to the circumstances
described in Section 4.2(A), the parties may take into consideration the following
parameters, including but not limited to:

()] actual cost of operations;

(ii)  population growth;

(iii)  increase or decrease in available tonnage;

(iv) economic and disposal market conditions in the Southem
California region;

(v)  changes in transportation and technology;

(vi)  closure and expansion of nearby landfills;

(vii) capacity of the Disposal System; and

(viii) available reserves.

Section 4.2 (F) is deleted and replaced with the following:

(F) Calculation of Average Annual Inflation. For purposes of Section 4.2(A)ii), the
inflation shall be calculated as the change in the Producer Price Index, Finished
Goods (“PPI”), reported by the Bureau of Labor Statistics of the United States
Department of Labor between July of the year of calculation and July 1, 1997.
Average annual inflation shall be deemed 1o exceed 4% if the ratio between the PPI
Index for July for the year of calculation {calculated in accordance with the formula
below) and July 1997 exceeds the ratio corresponding to such year of calculation on
the table below. The ratio shall be calculated in accordance with the following

formula:

(July PPI Index of Calculation Year / PPI Index for July 1997)

Year of Calculation Ratio
July 1, 1997 1.0000
July 1, 1998 1.0400
July 1, 1999 1.0816
July I, 2000 1.1248
July 1, 2001 1.1698
July 1, 2002 1.2166
July 1, 2003 1.2653
July 1, 2004 1.3159
July 1, 2005 1.3685
July 1, 2006 1.4233
July 1, 2007 1.4802
July 1, 2008 1.5394
July 1, 2009 1.6010
July 1, 2010 1.6650

WDA Amend | Dana Point
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In the event the PPI is no longer published during the term of this Agreement, such other
index identified by the Bureau of Labor Statistics or otherwise gencrally accepted as a
replacement for PP shall be used for purposes of this Service A greement.

3. APPENDIX 2 is deleted and replaced with the following:

This space intentionally left blank.
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APPENDIX 2

Cumulative In-County Tonnage Target to be Used

for Purposes of Section 4.2 (B)

SCAEYEAES SR Ch mnlatVE Toh A e v,
1997 - 1998 2277
1998 - 1999 4411
1999 - 2000 6,418
2000 - 2001 8,443
2001 - 2002 10,485
2002 - 2003 12,545
2003 - 2004 14,624
2004 - 2005 16,720
2005 - 2006 18,831
2006 - 2007 20,959
2007 - 2008 * 4,033 24,992
2008 - 2009 * 4437 29,429
2009 - 2010 * 4,556 33,985

Note: Tons are expressed in thousands.

* Fiscal years reflect the minimum tonnage necessary to support the Contract Rate.

Annual Importation Tonnage Target to be Used

1997 - 1998

for Purposes of Section 4.2 (C)

RS ARYeaT S SR A

1998 - 1999

1999 - 2000

2000 - 2001

2001 - 2002

2002 - 2003

2003 - 2004

2004 - 2005

Ojoo ||t Ua | e

2005 - 2006

10

2006 - 2007

n

2007 - 2008 *

12

2008 - 2009 *

13

2009 - 2010 *

Note: Tons are expressed in thousands.

* Fiscal years refl¢ct the minimum tonnage necessary (o support the Contract Rate.

WDA Amcnd 1 Dona Point
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4 All other terms and conditions of the Agreement will remain unchanged and CITY
. agrees o comply with al} terms and conditions of the A greement.

This space intentionally left blank.
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IN WITNESS WHEREOF, the parties have executed this First Amendment to Agreement the
day and year first above writlen.

“COUNTY"”
COUNTY OF ORANGE

Date: 7/”/’ ¥ By: %/’W z )é’u/

Tahice V. Goss, Directlor
- Integrated Waste Management Department

APPROVED AS TO FORM:
OFFICE OF THE COUNTY COUNSEL
ORANGE COUNTY, CALIFORNIA

Date: L/ 7 /"""7 By: " /
77 S

"CITY"
CITY OF DANA POINT

Date: s/ Zé/j q By: _ W

Ciky HLnager,Qouglas Chotkevys

ATTEST

Date: . f/Zé,/ﬂ? <7LNM;}

City lerk, Sharon Street

APPROVED AS TO FORM

Date: .51/24’/5"% By 9%(

City ‘Attormey, P rick

WDA Amend 1 Dana Point
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f Exhibit 3A
Example Rate Adjustment - Single Famlly Rates

StepOne Calculate percenlagechang in indices

|
|
|
| A B C D
5
‘
|
|

E
ercent Change Tor |
Percent Change In. Percent of Index Percen ) ange for
Line Adjustment Factor Index|  OldIndex Value New Index Value Index ((Column B/ | Change Allowed for Rate Adjustment
N {Column Cx
Column A) -1) Rate Adjustment P
‘oinmn DY
1 Service Component )
2 Labor 1) 129.5 132.5 23% 100%: 23%
‘ 3 Fuel @ 56.2 868! 54.4% 100%- 54.4%
“ 4 Equipment 3) 189.7 190.4 0.4%. 100%, 0.4%
1 5 All Other @ 176.7 1309, 24% 50%" 1.2%
6 |Disposal Companent ®) |s 22,00 s 22.00 0.0% 100% . 0.0%

¥

H 1
- Cost Factor Category
Line Adjustment Factor Index | [Nitis! Cost Component | o @ itedasa % of | FercomtChaneeln o o iehted Change
6) Index {from Column E)
Component Totat (7)
7 Service Component :
: 8 Labor m|s 328,000 32.8% 23%: 08%!
| 9 Fue! 2 |3 75,000 7.5% 54.4%: 4.1%;
10 Equipment @ |s 224,000 224% 0.4%! 0.1%:
T All Other @ [s 373,000 37.3% 0.4%-
12 |Service Component Total $ 1,000,000 100.0% 5.4%!
! |3 |Disposal Component IIEAE 300,000 100.0% 00%: 0.0%: o
_— . e StepThree: Apply Weighted Chansa to Cost Comwnems e e e e e oo -
3 3 K L M T
. Initial Cost Component (Component Weightedin| Percent Change (from Weig hted Percent
Cost .
Line ost Component Category {6) Total Rate (7) Step 2, Column . Change
14 |Service Component $ 1,000,000 76.%% 54%  (8) 42%:
15 |Disposal Component 3 300.000 23.1% 00%: (¥
16 |Total $ 1 300.000 100.0% H
I I S S 5 5 . P
Line Rate Category Current Monthly Pe’:‘:‘:m“g’:lé:::‘ge Ra(;):“ct:::’: * Adjusted Monthly Rate
Customer Rate (from Column M) (Column N x Column O) (Calumn N + Column F)
17 32-gallon 3cart service $ 11.04 ; 4.2%! $ 046 < $ 1150}
18 |67-gallon 3-cart service $ 12.24 42% $ 051 | $ 1275
! 19 Extra 35-gallon refuse cart $ 336 42% $ 0.14: $ 350 ¢
: 20 |Extra 67-gallon refuse cart $ 348 4.2% $ 015 $ 363 _
! : StepFive: Det. Cost Components for Future Rate Adjustment Calculation  ~~~~~~~~~ ~ ~ °
e R S - ] v
. Cost Components
Cost C
. ) Cost Component Perceljl Change as Increase in Cost ost Component Reweighted to Equal
Line Adjustment Factor Index Applied to Rate Components (Column R | Increased (Column R+ o
(Column G) Adjustment (Column I) x Column S) Column T) 100% for Future
Justme! Adijustments
21 [Service Component ; B
2 Labor ) 32.8% 08% . 03%! 33.1%: 2.%%
23 Fuel 2) 1.5% 4.1% 03%: 7.8%; 7.8%
2% Equipment 3) 22.4% 0.1% 0.0%: 22.4%; 2.2%
{ 25 All Other (@) 313% 0.4% 0.1%: 374%' 371%
i 26 {Service Component Total 100.0% R 100.7%:. 100.0%
I 27 Service Component 76.% 5.4% 4.2%! 81.1%:! 77.8%
28 Disposal Component 2.1% 0.0% 0.0% 23.1%! 22%
29 |Total 100.0% i 104.2%¢ 100.0%
(1) Price Index PCU42|2#2, Local uuckmg without stomge ‘Waste collecti R -

(2) Producer Price Index, WPU057303 not seasonally adjusted, Fuels and related products and power #2 diesel fuel
(3) Producer Price Index, PCU3713#139, Truck and bus bodies, Re kel

(4) 50% of Consumer Price Index for A ll Urban Consumers, CUUR(
(5) Gate rate at the Orange County Landfill System |

6)The mmal cost comp dollar amount is o;l; used to determine the cost factor category welg_hgmgs Torthe first rate ad_]ustmam effective Janunry 1, 2008
In subsequent years, this column is not needed because the weightings for column Gare c “tamed from Colurm V of the prior year's rate adj [culati
(7).After the first rate adjustr  year's t worksheet

(8)From Step 2, Colum 1, Line

(©)FromStep 2, Colurm L, Line 13

384/022390-0018
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Exhibit 3B
Example Rate Adjustment - Bin Rates

StepOn 2 Cﬂclllate pcrccnmgc chn.ngc mmtice! .

A B [o] E
Percent Change In Percent of Index ereen ) ge for
Line Adjus tment Factor Index|  OldIndex Value New Index Value Index (Column B/ | Change Allowed for R“('é ‘:I‘:'J““: tment
Coltumn A)-1) Rate Adjustment P
1 Service Component !
2 Labor ()] 129.5: 1325 23%. 23%
3 Fuel (2) 56.2 86.8° 54.4%" 54.4%
4 Equipment 3) 189.7 190.4 0.4%. 04%
5 All Other @ 176.7 180.9 24%- 1.2%
6 lDisposa! Component G) (S 2200 0.0%: l 100% ]
F H 1
atepn;
Line Adjustmenl Factor Index Initial Cost Component C\;’e::i':rn::a '/f orly Percent Change In Tatal Weighted Change
©) Index (frem Column E) -
Component Total (7)
7 Service Component : .
8 Labor Mm s 328,000 32.8%! 2.3%: 0.8%
9 Fuet @ | 75,000 7.5% 54.4%. 4.1%:
10 i [ON 224,000 24%! 0.4% 0.1%
11 All Other @ |s 373,000 37.3%. 1.2%; 0.4%
12 |Service Component Total $ 1,000,000 100.0%;
]Disposnl Component I [ORE] 100.0% !

K L M
. itial Cost Cy Comy Weightedin| Percent Change (from Weighted Percent
Line Cost Component Category P “Total Rate (7) Step2, Column 1) Change z
14 Service Component $ 1,000,000 26.9%: 54%: (8 4.2%
15 Disposal Component $ 300,000 231%: 0.0%: (). 0.0%:
16 __[Total $ 1,300,000 100.0%! i 4.2%
..... ... 3tep Four: Apply percentage change lorates . ...
o P Q
. Tatal Weighted Rate Increase or "
N Current Monthly Adjusted Monthly Rate
Line Rate Category Pcrcentage Change Decrease
Customer Rate (from Column M) |(Column N x Column 0y| (Co1mn N + Column P) :
17 3 yard bin, I pickup/weck $ 44.00 42%: $ 1.85 ¢ 3 45.85 !
18 |3 yand bin, 2 pickups/week s 64.00 4.2%; s 269 | s 66.69 :
19 [3yard bin, 3 pickups/week s 84.00 4.2%; s 353 : s 37.53 :
20 |3 yard bin, 4 pickups/weck s 149.00 42%. s 6.26 s 155.26 :
21 |3 yard bin, 5 pickups/week $ 179.00 4.2%; s 7.52 $ 186.52
22 |3yard bin, 6 pickups/weck s 195.00 42% s 836 ; s 207.36
23 |Bulky ItemPickup s 229.00 4.2%! s 962 s 238,62
I Rates to be adjusted b ice ne (from Columa L) :
24 |Emergency Service Hourly Ratc 3 35.00 54% s 1.89 s 3689 -
25 |Fara Bin Cleaning s 35.00 54% s 185 s 3689 ;
S T U v
. Cost Componenty
Percent Change os Increase in Cost Cost Component N
Line Adjus tment Factor Index C":('::m"“"""c)‘“' ApglicdtoRate | C (Column R d (Column R+ “‘l o ":_:;' ;:.::l:
Adjustment (Column I) x Column S) Column T) A °
26  |Service Component . !
27 Labor ()] 32.8% 0.8%: 33.1% 329%
28 Fuel 2) 7.5%! 4.1%" 7.8%! 7.8%;
29 i 3) 24% 0.1%' 22.4% 22.2%
30 All Other @ 31,3%i 0.4%; 0.1%! 37.4%! 311%!
3] Service Component Total 100.0% 100.7% 100.0%
kv} Service Component 16.5% 5.4% 4.2%: 81.1% 77.8%.
33 Disposal Component 23.1% 0.0%. 0.0%" 231%:
34 [Total 100.0%} 104.2%
s and power, #2 dicse! fuel

In subsequem ycms - this column is not nc:dcﬂ because the welghungs for colunﬁ Gam”obuuncd from Colurm Vofthe pnory:nfs rate 2 *,' cn!cul;_\

tion,

(7) Afer the first rate adjustment, this colu

i(8) From Step 2, Colunm |, Line 12

i@ From$tep 2, Colurm |, Line 13
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EXHIBIT 3C
Example Rate Adjustment - Roll-off Rates

StepGne: Calculate percentage change in indices

) : ) A B C D E
Percent Change In Percent of Index P:;cen( C.hange for
Line Adjustment Factor Index Old Index Value New Index Value Index ((Column B/ Change Allowed for te Adjustment
B (Column C x
Columa A) -1) Rate Ajustement ‘,
olumn DY

1 Service Component (Pull Rate) . .
| 2 Labor (1) 129.5 1325 23%: 100% ) 2.3%

3 Fuel 2) 56.2 86.8: 54.4%. 100%: 54 4%
1 4 Equipment 3) 189.7; 1904 0.4% 100%: 0.4%
I
1{ s All Other @) 1767 180.9: 2.4%: 50%; 1.2%
! 6 Disposal 5) 1% 2200 3 22.00 0.0% 100% 0.0%

7 Processing ) 176.7 1809 24%: 50%- 1.2%

. Cost Factor Category Percent Change In
Initial Cost C
Line Adjustment Factor Index ial Cost Component

® Weightedas n % of | Index (from Step One, |Total Weighted Change
Component Total (7) Column E) E

8 Service Component (Pull Rate) .

Labor mis 164,000 32.8% 23% 0.8%°
0 Fuel @ (s 38,000 7.5% 54.4%, 41%, '
1 Equipment @ |s 112,000 2.4% 0.4%° 0.1%:!
12 Al Other @ |s 186,000 37.3% 1.2%! 04%!
13 Service Component Total s 500,000 100.0% 54%

14 Disposal
15 Processing

SlepTIlree Aniypercen echmgewraws,ﬁﬁﬁﬁv%‘ e

J K L M
. Current Monthly Total Weighted Rate Increase or Adjusted Monthly Rate
Line Rate Category Customer Rate Percentage Change Decrease (Column J + Column L)
{from Column I) (Column J x Column K)
12 |Standard Rolloff Box $ 95.00 5.4%:; % 5131 % 100.13
13 Compactor Rolloff Box $ 95.00 5.4%: % 513 ; % 100.13
14 Disposal Cost Per Ton $ 23.16 0.0%: 3 - s 23.16
‘ 15 |C&D Processing Per Ton $ 40.00 1.2%° $ 048 $ 4048
| 16 {Mixed Waste Processing Per Ton $ 40.00 1.2%! $ 048 : s 40.48
17  |Green Waste Processing Per Ton % 2631 1.2%" $ 032 3 26.63
18  |Recyclables Processing Per Ton | $ 40,00 1.2%! $ 0.48 s 4048

N o P Q R
_ ] Percent Change as Increase in Cost Cost C Cost Comp
Line AdjustmentFactor | Index| O, Component Applied to Rote Cnmp;nents (Column N | Increased (Colummn N+ | REWeightedto Equal
(Column G) Adjustment (Column ) x Column O) Column P) 100% for Future
Adjustments |
19 [Service Component . :
20 Labor ) 328% 0.8% 03%:; 33.1%; 33.0%
21 Fuel 2) 7.5% 4.1% 0.3%: 7.8%: 1.T%
» Equipment @) 2.4% 0.1% 0.0%; 224%: 22%
i 7 All Other 4) 3713% 0.4% 0.1%" 374%: 311%
3 24  |Service Component Total 100.0% : 100.7%: 100.0%
| ; _ }
\i (1) Producer Price Index, PCU4212#2, Local trucking without storage, Waste collection : o e

] (2) Producer Price Index, WPUQ57303 not seasonal.ly ad_[usted Fuels and related products “and power 42 diesel fuel
‘ (3) Producer Price Index, PCU3713#139, Truck and bus bodies, Refuse and garbage (packer type)

(4) 50% of Consumer Price Index for All Urban Consumers, CUUR0O000SAO niot seasonally adjusted, all tems index (CPI. U)— U.S.city. avemge
(5) Gate rate at the Orange Coun:y Landfill System
(6) The initial cost component dollar amount is only used to determine the cost factor category weightings for r.he ﬁ:st rate adjusunent effective January 1,2008. In
subsequent years, this column is notneeded b the weightings for coll

(7) After the

384/022390-0018 .
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EXHIBIT 4
Company’s Faithful Performance Bond
KNOW ALL MEN BY THESE PRESENTS:

That , a California , as
PRINCIPAL, and , a Corporation organized and doing
business by virtue of the laws of the State of California, and duly licensed for the purpose of
making, guaranteeing, or becoming sole surety upon bonds or. undertakings required or
authorized by the laws of the State of California, as SURETY, are held and firmly bound to City,
hereinafter called OBLIGEE, in the penal sum of five-hundred thousand dollars ($500,000)
lawful money of the United States, for the payment of which, well and truly to be made, we and

each of us hereby bind ourselves, and our and each of our heirs, executors, administrators, .

successors, and assigns, jointly and severally, firmly by these presents.
NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH THAT:

WHEREAS, the above bounden PRINCIPAL has entered into a contract, entitled
“RESIDENTIAL SOLID WASTE MANAGEMENT SERVICES” with City, to do and perform
the following work, to wit: Collect, Process and Dispose of Solid Waste generated within City, in
accordance with the contract.

NOW, THEREFORE, if the above bounden PRINCIPAL shall well and truly perform, or
cause to be performed each and all of the requirements and obligations of said contract to be
performed by said PRINCIPAL, as in said contract set forth, then this BOND shall be null and
void; otherwise it will remain in full force and effect.

And the said Surety, for value received hereby stipulates and agrees that no change,
extension of time, alteration or addition to the terms of the contract or to the work to be
performed thereunder or the specifications accompanying the same shall in any wise affect its
obligations on this BOND, and it does hereby waive notice of any such change, extension of
time, alteration or addition to the terms of the contract or to the work or to the specifications.
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IN WITNESS WHEREOF, said PRINCIPAL and said SURETY have caused these

presents to be duly signed and sealed this day of ,200 .

a California

! Corporation SURETY

| By: By:

| (PRINCIPAL) (ATTORNEY IN FACT)
(SEAL) (SEAL)

384/022390-0018
680881.08 a03/23/06 -2-



SECOND AMENDMENT
TO FRANCHISE AGREEMENTS BETWEEN
THE CITY OF DANA POINT AND
CR&R, INCORPORATED FOR
SOLID WASTE HANDLING SERVICES AND
AGREEMENT FOR COLLECTION AND HANDLING
OF TEMPORARY WASTE.

This agreement (the “Second Amendment”) is made and entered into as of December 3, 2013 by and
between the CITY OF DANA POINT, hereinafter referred to as the “CITY” and CR&R
INCORPORATED, hereinafter referred to as the “Contractor” or “ Company”. The City and
Contractor are jointly referred to in this Second Amendment as the “Parties”.

RECTIALS

A. On March 22, 2006, the CITY and CONTRACTOR entered into two agreements, one
entitlted AGREEMENT BETWEEN THE CITY OF DANA POINT AND CR&R
INCORPORATED FOR SOLID WASTE HANDLING SERVICES (the “Agreement”), and
one entitled AGREEMENT BETWEEN THE CITY OF DANA POINT AND CR&R
INCORPORATED FOR COLLECTION AND HANDLING OF TEMPORARY WASTE
(the “Temporary Waste Agreement.”).

B. The Agreement and the Temporary Waste Agreement were amended by an amendment
dated January 25, 2010 (the “First Amendment™).

C. In an effort to improve water quality the City Council desires to limit household
hazardous waste from being improperly disposed of so as to enable it to leach into the water
table, and seeks to deter residents from washing dirty Solid Waste Collection Containers
which may contain bacteria and other harmful substances in a manner in which such
substances, as well as cleaning agents, may enter City storm drains.

D. In order to achieve the above goal the City Council desires to amend the Agreements (as
amended by the First Amendment) to provide for the curbside or doorside collection of
Household Hazardous Waste (HHW), and further to allow residents to exchange their
Collection Containers at no cost in order to attempt to eliminate the practice of residents
washing them in a manner such that water used for cleaning enters the City’s storm drains.

E. As more fully set forth below, Contractor has agreed to City’s request to provide the
above services, and to do so at no charge, in exchange for City agreeing to extend the term of
the Agreement and the Temporary Waste Agreement (as amended by the First Amendment)
for a period of two (2) years, and accordingly the Parties hereby enter this Second
Amendment in order to set forth their agreement related to the foregoing.



COVENANTS

Section 1. The Parties agree to amend the Agreement so as to include the following provision:

Household Special Waste Collection Program:

Company shall provide a Household Special Waste Collection service that conforms with the
general description set forth in the accompanying Exhibit A. If and to the degree any
discrepancies, ambiguities, or conflicts exist between Exhibit A and any of the terms of the
Agreement, or the Temporary Waste Agreement, as amended by the First Amendment, then
the terms of the Agreement shall control. Each Customer at a Single Family Dwelling or
Multi-Family Dwelling receiving service via Refuse Carts shall be entitled to up to four (4)
Collections per calendar year, on an on-call basis, of Houschold Special Wastes at no cost
(“No Charge Collections™). On-call Household Special Waste Collection service shall be
responded to within a reasonable time but not longer than seven (7) days from the date of the
Customer’s call for service, or the next scheduled Collection day excluding Saturdays,
whichever shall occur sooner. To the degree Household Special Waste Collection service
described in this Section is duplicative in any way of the Bulky Item Collection services set
forth in the Agreement (i.e., such as with regards to certain electronic waste which meets the
definitions of both Bulky Waste and Household Universal Waste), the services set forth in
this Section are intended to be in addition to such Bulky Item service, and hence Customers
shall be entitled to both including the No Charge aspects of both. Contractor shall produce,
keep current, and provide public information specifically outlining its Household Special
Waste Collection service quarterly within the first year of the curbside collection program via

special billing inserts and at a minimum, annually thereafter.

Section 2. The Parties agree to amend Article 4, to add a new Section 4.8.4.2.A that reads in its

entirety as follows:

Residential Cart Exchanee Program:

In order to allow for clean and well maintained Carts, and to discourage residents from
washing Carts in a manner by which the water and cleaning agents used might run into the
City’s storm drains, Company shall annually advertise the option of exchanging Carts, at no
charge, for any Customer at a Single Family or Multi-Family dwelling utilizing Carts for
service who requests that it do so. Company shall use refreshed Carts (i.c., cleaned carts) that
otherwise meet the standards of this Agreement applicable to Carts. Customers shall be
notified of the existence of this service not less than twice during calendar year 2014 by
including notice (approved by the City) in the second and fourth quarter Quarterly Billing
Inserts, and thereafter shall be notified not less than one time annually with notices approved

by City to be included in the Quarterly Billing Inserts.
Section 3. The Parties agree to amend Section 2.4 of the Agreement to read as follows:

Term of Agreement

The term of this Agreement (the “Term”) shall be approximately fourteen (14) years,
commencing at midnight January 1, 2007 (the “Commencement Date™), and expiring at

midnight June 30, 2021,



Section 4. The Parties agree to amend Section 2 of the Temporary Waste Agreement to read as
follows:

TERM OF CONTRACT: CONTINUATION RIGHTS

The term of this Agreement shall begin on the date of execution and shall extend through
June 30, 2021. Contractor acknowledges that, to the extent applicable, the terms and
conditions of this Agreement constitute the mailed notification required to be given by the
City under Public Resources Code Section 49520, et seq. prior to the City's award of
exclusive solid waste handling services.

Section_4. Except as explicitly set forth herein, all of other terms and conditions of the Agreement
and the Temporary Waste Agreement, as amended by the First Amendment, shall remain in full force
and effect

MYRF DANA POINT CR&R INCORPORATED

A

Byfv¢ N 7\ YX“‘)\M\‘&‘\M
Ddgglas Cf ity Manager Dean Ruffridge, Seniot Vice President

Katﬁy 'Ward, Fity Clerk

Approved As to Form:

e

A, Patrick Muno Clt orney




EXHIBIT A

Specifications for Household Special Waste Collection Services

Overview

The purpose of this program is to improve collection of universal and household hazardous waste
items and to help the City meet the State’s landfill diversion mandate. The program consists of door-
to-door collection of these wastes for single family and multi-family residential customers. This
program will be handled as an on-call and on-collection day basis similar to the bulky-item collection
program. Customers call CR&R to schedule a special waste pickup when service is needed for HHW
collection. CR&R will then be responsible for proper collection, transport, disposal or recycling of
the waste materials,

Wastes accepted

Wastes identified as universal wastes in Section 66261.9 of Title 22 of the California Code of
Regulations, generated by a single family or multifamily residence, including but not
necessarily limited to:

o Fluorescent bulbs and tubes (not longer than 4 feet), and other mercury-containing lamps,
including high intensity discharge (HID), metal halide, sodium, and neon bulbs;

o Common household batteries (e.g. D, C, AA, AAA, button-type, etc.);

o Non-empty aerosol cans;

o Electronic devices (e.g. televisions; computers, monitors, keyboards, mice, printers, desk
copiers, scanners and multi-function machines; VCR’s and DVD/CD/Tape players; cell
phones; microwaves, toasters, irons, stereos, speakers, and cables); and

o Mercury containing devices (e.g. lamps, thermometers, thermostats, gauges, electronic
switches, ete.).

Household hazardous waste, generated by a singie family or multifamily residence, including

but not necessarily limited to:

o Automotive maintenance and repair products (e.g. motor oil, oil filters, antifreeze; lead-
acid batteries, brake fluid, etc.);

o Lawn and garden chemicals (e.g. pesticides, herbicides, fungicides, etc.);

o Cleaning products (e.g. bathroom cleaners, drain cleaners, chlorine bleach, solvents, oven
cleaners, etc.); and

o Home improvement supplies (e.g. stains, paints, varnish, paint thinners, chemical
strippers, glie, pool chemicals, etc.).

Wastes identified as home generated sharps waste in Section 117671 of Title 22 of the

California Code of Regulations, generated by a single family or multifamily residence,

including but not necessarily limited to:

© Syringes; hypodermic needles, pen needles, intravenous needles, lancets, and other
devices that are used to penetrate the skin for the delivery of medications.

Pharmaceutical and personal care product waste, generated by a single family or multifamily

residence, including but not necessarily limited to the following:

o Prescription and over-the-counter human drugs, veterinary drugs, diagnostic agents
(not including controlled substances);

o Nutritional supplements; and

o Consumer products such as fragrances, cosmetics and sunscreen agents

o This aspect of the program will not begin until all regulatory approvals are obtained
and CR&R shall diligently pursue obtaining such approvals.



Wastes Not Accepted
¢ Any waste generated in the course of operating a business concern at a residence, or other
business-generated waste.
* Any waste that does not fall within the categories described above.

Notification and Qutreach
¢ CR&R shall provide initial and ongoing notification to all residential accounts about the
program via special flyer inserts in the quarterly solid waste bill, as well as information in the
Quarterly Newsletter, with such materials to be approved by City.
* Information provided shall include but not necessarily be limited to:
o The toll-free number that customers will call to arrange for collection of accumulated
wastes.
o How handle these wastes, store them until there is a quantity suitable for collection, and
place them in a container (such as a cardboard box) for collection by CR&R crews.
o Special assistance available for seniors and disabled persons.

Basic Program Operation

1. Resident calls CR&R’s toll-free number to schedule a pickup. At this time CR&R’s
Customer Service Representative (CSR) and resident will determine mutually, a safe and convenient
location on their property for placement of the accumulated materials. The CSR will provide
information on how to properly store and package accumulated materials, and when to place
materials at the agreed upon location.

2. The pickup will generally be on the resident’s normally-scheduled solid waste collection day.
Any alternative collection day can only be established with written approval by the City,

3. On the scheduled day, the resident places packaged waste materials in the previously agreed
upon location on their property for collection.

4. On the scheduled day, a CR&R crew arrives and inspects the materials, and collects
acceptable materials to the collection vehicle.

5. The materials are then sorted by hazard class and'placed into proper containers within the
coilection vehicle.

6. If residents leave unacceptable materials, the unacceptable materials will be carefully re-
packaged (when safe to do so) inside a new bag, and an information card will be placed with the
unacceptable materials informing the resident on proper disposal options or to call for further
instructions.

7. Before leaving, the CR&R crew will leave a receipt to document the time and date of
collection, as well as the type and quantity of materials that were collected.

8. CR&R will ensure that the collected materials are properly transported to final recycling or
disposal facilities.



Operations

CR&R will use cube-type, two-axle vans for this collection service. The minimum standards
for collection as set forth in the Agreement shall apply.

CR&R will use a separate property apart from any existing solid waste site for the
consolidation and packaging of these materials for proper recycling or disposal.

CR&R shall strive to maximize recycling of collected wastes.

CR&R shall maintain Environmental Pollution Control Insurance coverage, in an amount not
less than $1,000,000, covering its activities under this program and naming the City as an
additional insured.

Wastes collected within the City shall not be commingled with loads from other cities, unless
CR&R provides a means acceptable to the City to accurately identify and report the waste
collected from both outside and within City limits.

CR&R shall maintain registration as a registered hazardous waste transporter in good
standing with the State of California and the County of Orange.

Vehicle drivers must have a Department of Motor Vehicle issued HAZMAT endorsement on
the operator’s license.

Collection personnel must have 8-hour of HAZWOPER training and current certifications.
Prior to transport, collected materials must be separated and secured to avoid contact with
incompatible substances. All materials must be packaged and transported in compliance with
applicable local, State and Federal regulations,

CR&R Customer Services Representatives will have listings of accepted wastes.

Sharps will only be collected when contained within special “one-way” containers available
at participating Dana Point pharmacies as indicated within the City’s Solid Waste and
Recycling page at www.danapoint.org.

Materials must be weighed or counted as appropriate at the time of pickup to ensure accurate
reporting of data. Estimated weights or quantities may be accepted subject to review and
approval by City of CR&R estimation procedures.

Reporting and Documentation

CR&R to create monthly reports, provide bi-annual comprehensive reports and analysis,
provide documentation of each collection, and provide proof of consolidation and ultimate
disposal.

Reports shall detail all materials collected, pounds or quantities per home, and other relevant
details as may be required by the City.

Pickups under this program will be in addition to and separate from the bulky item Collection
Service required by this Agreement,



